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Permanent Injunction as a Right to Exclude in U.S. Patent Law
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Abstract

Intellectual property is one of the important roles to knowledge-based economic
development. And patent right is the most important indicator of intellectual property. TRIPS
Art. 28 says patent right is a patentee’s right to exclude others. Also in U.S. Patent system,
one of the best and finest patent systems, uses the term “right to exclude”. This means that the
principle value of a patent is its statutory right:te.exclude. It not only protects the patentee’s
right absolutely, but also keeps a strong patent system.

On January 23, 2006, Research:in Matien (R1M), maker of the BlackerBerry
communications device, was denied cert by the"Supreme Court in an injunction imposed by
the Judge of the Eastern District of Virginia: Theinjunction not only threatened to halt RIM’s
billion dollar business, but also affected the public interest, lots of BlackBerry users. Finally
RIM settled with the patent holder, NTP, by paying 612 million dollar for license for the life
of the patents. A patentee’s right to exclude others has always been recognized as its most
powerful remedy. But some patentees, like “patent troll”, use it as leverage for better license
terms. Thus important issue arised to discuss whether a patentee’s right to exclude is too
powerful. Yet on May 15, 2006, the Supreme Court’s eBay decision rejected the “general
rule” that permanent injunctions should issue to victorious patentee has changed the landscape
of patent litigation. Monetary remedies will be adequate for patent infringement when the
permanent injunction would severely harm the public and the infringer. Therefore this thesis
Is going to study the eBay’s influence on U.S. patent system, and the reasonable limitation of
a patentee’s right to exclude by considering equitable factors. The equitable discretion over
injunctions might be well suited to allow courts to adapt to the rapid technological and legal
development in the patent system. And observation of U.S. patent development is helpful to
the advance of Taiwan’s patent regime.

Keywords: patent litigation, remedies of patent infringement, injunction, permanent injunction,
patent troll, right to exclude, property rule, liability rule.
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3 See Julie S. Turner, The Nonmanufacturing Patent Owner: Toward a Theory of Efficient Infringement, 86 Cal.
L. Rev. 179, 186-94 (1998) (articulating the "reward" theory, the "disclosure" theory, the "commercialization"
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1. #Fp¥1Ez (Reward Theory )
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theory, and the "prospect"” theory); Nuno Pires de Carvalho, “The Primary Function of Patents”, 2001 U. IlI.
J.L. Tech. & Pol'y 25, 29-36 (2001) (discussing the "reward" and "prospect” theory); Mark F. Grady & Jay I.
Alexander, Patent Law and Rent Dissipation, 78 Va. L. Rev. 305, 310-316 (1992) (discussing the "reward"
and "prospect” theory).

¥ Mark F. Grady & Jay I. Alexander, Id. at 310.

5 See Julie S. Turner, supra note 13, at 186.

16 See Mark A. Lemley, Property, Intellectual Property, and Free Riding, 83 TEX. L. REV. 1031, 1033-46 (2005)
(describing how the free-rider problem is one factor that drives the "scope of intellectual property
protection™).

7 David B. Conrad, Mining the Patent Thicket: the Supreme Court’s Rejection of The Automatic Injunction Rule

in eBay v. MercExchange, 26 Rev. Litig. 119, 125 (2007).

8 DONALD S. CHISUM, CHISUM ON PATENTS § 7.01 (2005) (“The requirement of adequate disclosure assures that

the public receives 'quid pro quo' for the limited monopoly granted to the inventor.")
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% W& 12 > at < http://www.tipo.gov. tw/patent/patent_law/patent_law_1_31_2.asp> (+ =% p # 2007
#2601 22p)-



3. B # i@ (Commercialization Theory )
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20 See Turner, supra notel3, at 180-192 (describing how the "incentive-to-innovate" theory promotes the
invention based upon commercial needs)

2! see Edmund Kitch, The Nature and Function of the Patent System, 20 J. L. & Econ. 265, 271-5 (1977).

2 |d. at 271. (The system of rights "permitted [the first] one who found mineralization on the public land to file
a claim which gave him the exclusive right to develop the claim.")

2 Mark F. Grady & Jay I. Alexander, Patent Law and Rent Dissipation, 78 Va. L. Rev. 314-315 (1992)
(discussing the "reward" and "prospect" theory).

% Mark Lemley, The Economics of Improvement in Intellectual Property Law, 75 TEX. L. REv. 989, 1046
(1997)
SHmMP A (B EREER) T 14 (1988) -

koY jpc%]mﬁ*ﬁvk’%*} |izF 2)%r) » F 42 (1994) o
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® See Cont'l Paper Bag Co. v. E. Paper Bag Co., 210 U.S. 405, 422  (1908) ; See also David B. Conrad, Minig
the Patent Thicket: The Supreme Court’s Rejection of The Automatic Injunction rule in eBay v.
MercExchange, 26 REVLITIG 119, 122(2006).

% 1d. see David B. Conrad,
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James J. Lisak, An Analysis of Ebay, Inc. v. MercExchange L.L.C.: Patenting Gone Away, 19 Loy. CONSUMER
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See Gayler v. Wilder, 51. U.S. 477, 497 (1850).
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See DONALD S. CHISUM, CRAIG ALLEN NARD, HERBERT F. SCHWARTZ, PAULINE NEWMAN & F. SCOTT KIEFF,

PRINCIPLES OF PATENT LAW—CASES AND MATERIALS (3re edition), 1284 (2004).

Id. ; see also Cincinnati Car Co. v. New York Rapid Transit Corp,, 66 F.2d 592, 593 (2d Cir. 1933).

/\5_%
TEER

14



L RS SRt cor Sl B rﬁgi?gfn | ol 4 zg;? i THAE ) guz -
P BT GMANE G AT UBREEY] L o m W AR ET R

o

AR s BRI 4 IS BT BT B IR 2

Rt S i i R
Hikpl, e B ST KRNI ARPIFT R A AU RENS A

FEF o 2 FAFEM AT K Merges {r Lemley % 4 ZsAr £ 14 & i fod 40
FiAp v o feidven ‘—"f’ﬁ—gﬂg BTG T7 B 0 ik e i R g P eng g B e
};ﬁ%’ Rt 1% moy A A L_é;ﬁ B R PR gt g %%,gﬁg 7]
Ho4e H AF Y TR BT LG BREFAFEJEA BEEAIEY R
3 EAEA A & R4 R IR JE S g B & 1 mﬁ; HF 4 o fe 5
;i'lj%”rév’ﬂﬁﬁt%gﬂ Ao e d Aok B 1 A%gus mA & FIHE A nig “;P:,Vi»g'kr
G £ 3F $AFRNTFE o Gldoir 2 T B e FHR, S o i X e &2
BE T B AR HTAR S B A igﬂ PEP AP g F AR
A S LA @:m"* e Ep e g o RH-F R
FENMmEOEREFE AL I - K7 ST & O p R R
hiEd &b %ﬂ G Aagi et ik USRI A S =1
EaE ?J CERLUHRFEE Y m EEEL A A o

1 51 ﬁ%}n | 4 & fBgrANG G A L iiéw‘%a@mjmm oo 2
F14 gD et R P A bR T o i’svw-ﬁzf 1 chif
BRSPS FL R T REPATHERA RS ‘«Lgﬂ?ix%d 1
AR TS M ERR TR RF G orF o 0 EAEADR S Flad kT H
WA RF LR TR R AR T B E o R E A A A 2L
&ﬂi*ﬁ#'*%%{k—é%’ﬂ&%?ﬂﬁiﬁagwé%%m%&?’ﬁ
Fop i Bt B PR 123 5 0 Ft B RS E d BE p A ke

i

(1) FZ ek
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ROBERT P. MERGES, PETER S. MENELL, MARK A. LEMLEY & THOMAS M. JORDE, INTELLECTUAL PROPERTY IN
THE NEW TECHNOLOGY AGE, 297 (1997).

LAY 5T R 548

Supra nott 50, at 298.

Roberts, Patent Litigation in the United States: Part 3: Remedies and Patent Relief, PAT. WORLD, Nov. 1992,
at 36, 38

> Supra nott 50, at 299.
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2 AIE o Tt Perd QU E ) 5 Hpe g (lost profits) o

ﬁiw

145 2 g2 (enhanced damage) SOp|d xR R #Ezr; B .g T ftuat CHZ
RO TR G R KRBT AL EJIRAA G Y

(attorney fee) > -

#E%%%ﬁﬁi‘iiﬁiﬁwé¥2M¢¥ﬁii’ﬁ?§ﬁ$;Jiﬂﬁﬁ*§4c
uﬁ%%ﬂEAc%m—ﬁiy4ﬁiﬁ§%"%4maﬁ R

# Panduit Corp. v. Stahlin Bros. Fibre Works, Inc.®—~ % # » % pdz * "#T * e & &P
BRAEATIEAEA TRERE S ok REG L B A BAY BB
@eflm s BAIE L BER (D) HEFIAES &R R5(2) 3 5 a7 L0
%ﬁ$%%ﬁ%ﬂ%:@)ﬂﬁﬁéﬁﬁ%%ﬁﬁiéﬂé#ﬂ%ﬁ%ﬁ*:Hi
(4) # & JB~ @ PRI « 4 R Kl G- TIR DT - 2 RARER P B
BAF T LEREL - EOBRELN - T L i - BREEE F {04
ER SR AR E- e AL REE 4 0 X B B L E e
BABH L LT RPE |

(2) #+41%

EWHE*4&2%’%Jﬁiﬂzwrfnﬁf’wing?m-‘%3Mﬁ ,

FEERELERIP LI BRI ET  REFT RAGFE L 2 ;‘D;f:n & 10 il
T /TE");? i 7,—5?5?“/‘ °m L‘Li n-gf‘fljzz EY 271 u+(e)IE(3)1/\Lﬁ-L éf%,\ ﬁmiﬂ
AFA FEREE L 0 A EMEL LA B 2 S -

S F IR IR R E R 115 283 (S I 4 R AL Hp
FEE Ep F IZQ:}J;@?—‘I’JQEIJJE B @i g 244 - 244 2 2 RE

£ FREFNFEMAL P FREZ > 9 4h3r 35
“enhanced damage” & + ch@ R A TR H e £ > R L AR £ (puntive damage) - #& >
ZFF AR %%:b“;ii??z—il TRA ﬁ’»rﬁ"g]i_‘: B2 % o

TERE IR E 285 6 1T A G RT AR AR E A H BT B SR o | R
ERITEMAR  FREIE > B335

® 575 F.2d 1152, 1158 n. 5 (6" Cir. 1978).

° See Goodyear Tire and Rubber Co. v. Overman Cushion Tire Co., 95 F.2d 978 at 984, 37 U.S.P.Q. 479 at 484
(6" cir. 1937)(3! * 7 Rockwood v. General Fire Extinguisher co., 37 F.2d 62 at 66, 4 U.S.P.Q. 299 at 303 (2d
Cir. 1930), appeal dismissed, 306 U.S. 665 (1938))
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FIFIRPoc IR » F ELBEJEA DRI §2RT > TR e g 3
EHEA 4 chfede X B A8 b2 Fod R AERL > REDBE R P RET Y

e £ o

R B FIRALT - & fIHE 4§ LRy R Al o o AL
PO G ELEA S AR H Rl 1" ST 5 5@7%@“@% ¥ iz ¢
T £ g TR WL Ak M B R g M@“ WL AR e
Lo RFELERLE EIRIREEEFY o ﬁ_ﬁé‘uiiu\%ﬁﬁé:@%_é@%ﬁiﬁv
BT oxFafd3E - ZEFEEE - S BELEEEE - 5 R U
A o Jel

jﬂdﬁ# 2R} "a’gf'zz P Lti r]-%‘ﬂzz‘ " 283 l/', » e "J'uﬁ'},%'ﬁ qt’bﬁ‘ﬂ]m [ L2 S =S ‘ﬁ_:.
P 25 4] £ ) #7 R B E_Smith International, Inc. v. Highes Tool Co.%~ % % & & th
frlizzw & % ¢

(1) #P AAE7 b

7

(a showing of probability. of .success on the merits )

(2) #PFaffls bl Lo v 2H T
(a showing that the movant will suffer immediately irreparable harm if the
injunction is not granted.)

(3) P ies 44 H{ITMEA 7 Rp T S

(the possibility of harm to other interested persons from the grant or denial
of injunction )

(4) 22415
(the public interest )

LEEA LR R INHE Loy 0 2 RS 2 a0 RPREP A
RO T vl A D RG] L P AN R MY R BT A5 0 AP
woeE Rk A K% 7O A F;E;ygjk ks 4), Fr 5 & A1 £ ai;%ﬁ;g;g’ﬁﬁg—fn o ﬁ
f¢ % 1995 # A High Tech Med. Instrumentation Inc. v. New Image Indus. Inc.® -
% CAFC #32e B che I H B 1T o= Bt A Ao pt_ﬂ\‘;%:'lzi—" 52

61 See DONALD S. CHISUM, CRAIG ALLEN NARD, HERBERT F. SCHWARTZ, PAULINE NEWMAN & F. SCOTT KIEFF,
PRINCIPLES OF PATENT LAW—CASES AND MATERIALS (3re edition), 1339 (2004).

62 Smith Int’l., Inc. v. Hughes Tool Co., 718 F.2d 1573, 219 U.S.P.Q. (BNA) 686 , (Fed. Cir. 1983).

% High Tech Med. Instrumentation Inc. v. New Image Indus. Inc., 49 F.3d 1551 (Fed. Cir. 1995).
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TR S R APATRE L I HAEIES Mw,fgze“o

@ oA 4 B4 £ ek $7 R B 5 Weinberger v. Romero-Barcelo®™ - % #13 B 1 ehige
TiEw & FRRRERR

(1) 24+ <3 &7 w42 4T ; (ithas suffered an irreparable injury )

I

(2) 2223 R ZET
(remedies available at law are inadequate to compensate for the injury )

(3) LfrR @ aE M mi Bis A #4114
( considering the balance of hardships between the plaintiff and the
defendant, a remedy in equity is warranted )

(4) PEZEFL 2 T 2EHIE
(the public interest would not be disserved by a permanent injunction )

LA SR e A B R Tl A ke B Rl £
B iR Bt 7 A ﬁé’\ A RT T RZFT P FT AN LERT
B AT O e blded F 502 Ak B w2 f bR E A 4 ES LA 2R
£ AR PO A A «;Hl‘ kPR B2 kR AR A EPFE F U
I i = S

BEACB 4] 4 e B R T ANEFBRAF 5 FRL e AL FF LR
/é‘ F;r.'\/» ﬁ? ?5'13@_“] -Q T\ g S %\Et—, 1’“‘ (o4 F»{ /,}\‘ ’ /é‘ F;“DIEJ:i i ’} #E"‘; ’}’T@’ °
TeRE#41 4 A BEH) 4
FHER | FRE 12 S 283 % (W& A2 % 283 0%

ARRRT | FRIHRAFTFDRD F 650 | F RIERNFFLARA S 65 iF

L% % | Smith International, Inc. v. Weinberger v. Romero-Barcelo 2.
Highes Tool Co.z_ = & & p|:& P P
pES

% 2-1 #H14 22hk
“ERFC(RERPER G R IR BRA R (T L2 E ) % 1094 0 F 22 (2004 # 6

7)o
% Weinberger v. Romero-Barcelo, 456 U.S. 305, 320, 102 S.Ct. 1798, 72 L.Ed.2d 91.
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% |d. at 2-3, see also Jurgens v. CBK, Ltd., 80 F.3d 1566, 1570 (Fed.Cir.1996)
§7 Read Corp. v. Portec, Inc., 970 F.2d 816 (Fed.Cir.1992)
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31 #4142 L &

FREZF1EF8AFEHRTTHERE L FP A - B "D 4k
RS S S AL Eﬁﬂ%ﬂé?‘b 54 ix(a)7E (DR 20 Bl £ 5 #”ffb 8
o eniE gl ok % 283 % F FE R Gl ) ﬁgﬁg&im% e i
T 5% 2 Jf—g_;f&?uﬁ@iﬁfpjéf o Ft i3 - X & 0 EIRBEE *mf“;\l ﬁw%
THEA e g AR P2 20 WAETIA A R SF AL R AR TR EA G ET o
Frr40US.CASIBHR T > § F A 4r FALS PR 2 puenfg pF (7 @;.:";; [EX-REN= 2]
ENREER) FRT U E £ AT A LS kT2 0 Fl R B B 4 s
FiET L ek

BAILAE Rt kbt - BREFSPFEIREATE > A #
£ 4o .a%:q*m@ﬁu%iﬁ%?ﬁ’?’* SRR TR A A St & I 4 82
E’L’riﬁiwﬁz‘f C A R R A2 i

32 B 5 2 fh5g

FREAZT > B L AT BEE 0 BeErLd4] £ (temporary restraining
order) ~ §epF £ 414 (preliminary injunction) =X 4 Z 4|4 (permanent injunction) »
2 B AIE A AR PR R § G RE IR AR A YL AL FET R
PRB]Z a7 3 B enacar boorid i (U.S. Court of Appeals Federal Circuit; C.A.F.C.) ©

3.2.1 #rpFr4] £ (Temporary Restraining Order—TRO )

F R pErA) £ o5 it A nmyj;‘rfé?;[i AL B R 2o T Rk o %P RRBIHINR
TR AR H650F (D) F LM B SEL iYL 2 R T RRF AR

%8 U.S. Constitution. art. 1, § 8, cl. 8: “T To promote the Progress of Science and useful Arts, by securing for
limited Times to Authors and Inventors the exclusive Right to their respective Writings and Discoveries.’

%9 See DONALD S. CHISUM ET AL., PRINCIPLES OF PATENT LAW: CASES AND MATERIALS 1340 (3" ed., 2004).

" Federal Rules of Civil Procedure Rule 65 (b): “A temporary restraining order may be granted without written
or oral notice to the adverse party or that party's attorney only if (1) it clearly appears from specific facts
shown by affidavit or by the verified complaint that immediate and irreparable injury, loss, or damage will
result to the applicant before the adverse party or that party's attorney can be heard in opposition, and (2) the
applicant's attorney certifies to the court in writing the efforts, if any, which have been made to give the notice
and the reasons supporting the claim that notice should not be required. Every temporary restraining order
granted without notice shall be indorsed with the date and hour of issuance; shall be filed forthwith in the
clerk's office and entered of record; shall define the injury and state why it is irreparable and why the order
was granted without notice; and shall expire by its terms within such time after entry, not to exceed 10 days,
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BB AT AT MEP BRA L TEBA S NS RELF 2T AV PR
FE T AERFEREEN LD BRRE - 2B RN RE R
(ex parte) »

B R B L] 4 R LI F kP B AT FEE LD 0 R
AAGE AT LG DGR AR LA SR - fg’*%ﬁwﬂ%ﬁ& IR
R BTREEE AL 0 BRI RS A o F R BREPT RE T EL £ g 2 g
TR ET AL P AR R R AN RA S FRABHP S L H 2

wR2ZAT o FFEBRNTREELS A MR A AL AT Y

-
2T P RAN 2 B G AFHRE L e g
3.2.2 gpE 244 (preliminary injunction )

Gl Rl R A
NHE RS 565 (2) A BB L O AR AR 0 2D LR
4% o TRAFZE )L BRI A RLRAEE R A BR  Ee R AL A
FEA AR TE AR HEAIEERR W R S 2 BT A ”‘ﬁ”’”
ESEES BT NS iy 5 LS5 35N

h—q}?a;

% = John Leubsdorf;z. % 77 Fﬁ‘?‘?#' [ LR Bt - AHR AR A A A
EEWEEY > F AT AT AN S P F £ 44 o Alntel Corp. v. ULSI

71

72

as the court fixes, unless within the time so fixed the order, for good cause shown, is extended for a like
period or unless the party against whom the order is directed consents that it may be extended for a longer
period. The reasons for the extension shall be entered of record. In case a temporary restraining order is
granted without notice, the motion for a preliminary injunction shall be set down for hearing at the earliest
possible time and takes precedence of all matters except older matters of the same character; and when the
motion comes on for hearing the party who obtained the temporary restraining order shall proceed with the
application for a preliminary injunction and, if the party does not do so, the court shall dissolve the temporary
restraining order. On 2 days' notice to the party who obtained the temporary restraining order without notice
or on such shorter notice to that party as the court may prescribe, the adverse party may appear and move its
dissolution or modification and in that event the court shall proceed to hear and determine such motion as
expeditiously as the ends of justice require.”

Bt TR IRT AERKAMER FAF R RASERAD LY v FEAEPHEEMAS
PTFR L > B 38-41-2006 & 7 ¢ o

Federal Rules of Civil Procedure Rule 65 (a)(1) “Notice. No preliminary injunction shall be issued without
notice to the adverse party.(2) Consolidation of Hearing With Trial on Merits. Before or after the
commencement of the hearing of an application for a preliminary injunction, the court may order the trial of
the action on the merits to be advanced and consolidated with the hearing of the application. Even when this
consolidation is not ordered, any evidence received upon an application for a preliminary injunction which
would be admissible upon the trial on the merits becomes part of the record on the trial and need not be
repeated upon the trial. This subdivision (a)(2) shall be so construed and applied as to save to the parties any
rights they may have to trial by jury.

7 John Leubsdorf, The Standard of Preliminary Injunction, 91 HARV. L.REV. 525 , 525 (1978) (“The preliminary

injunction may be the most striking remedy wielded by contemporary...” ).
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IS TR iR rm@r a7 BpE®e ¥ - F @ FOoR~4p 4 220004 12004 £

’LTg,Eﬁﬁﬁ PR I N f (Wt PR BN P 2Rk aend E At ) iR
% B i 5 5 5 33%~55%(T $541%)% i e k 5 X120%<nk JIHE 4§ i Tem 2

74
75
76
77
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80
81

Intel Corp. v. ULSI System Technology Inc., 995 F.2d 1566, 27 U.S.P.Q.2d 1136

Supra note 62, at 1195.

Oakley Inc. v. Sunglass Hut International, 316 F.3d 1331, 1339 (Fed. Cir. 2003).

Bl &~ LA78h~ %34~ kP &k > (PatentWars £ 5 & s —3 R EFR Hf247) 0 T 156 (2005) »
Jeffrey Milstein, Inc. v. Greger, Lawlor, Roth, Inc. 58 F.3d 27, 31, 35 u.S.P.Q.2d (BNA) 1284, 1286 (2d Cir.
1995).

Jean )O Lanjouw & Josh Lerner, ,Tilting the Table? The Use of Preliminary Injunctions, 44 J. of L. & Econ.
573(2001) ; 4R EF » Wi 64 F 22-3 ¢

5 }%—13 » Je oA Lo

FRALEZEY o FEMARET N EF T A7 at <http://www.patstats.org/editors_page.html> ( *
ZFIFEp 200677 10P )e
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84

85

FRL TR ek e, p RE A SRR EFAT TR LHGY 02006 17 5 F 97-9-
Richardson v. Suzuki Motor Co., Ltd., 868 F.2d 1226, 1247, 9 U.S.P.Q.2d (BNA) 1913, 1929 (Fed. Cir.
1989).
See D)ONALD S. CHISUM, CRAIG ALLEN NARD, HERBERT F. SCHWARTZ, PAULINE NEWMAN & F. ScoTT KIEFF,
PRINCIPLES OF PATENT LAW—CASES AND MATERIALS (3re edition), 1340 (2004)

AZF 2P LR €7 2R~ A d RAR L SFRRFRAEERAL S F - iRk 24— 34 &>
HF 2Bz A RFEsEd AR R E> nafsye? 2> 29 ¢ 273 Bih M - 5
M5 %, (Office Of Administrative Law Judge) - =i % f 4% &= = F FUEE 5L R €
FEhHEY - R GFAF AL S B2 (T4 £ Z (Initial Determination) 5 ¥ - Bl T3 2T &
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(2006 = 1 ) - available at < http://db.npa.gov.tw/anti-cell/paper6/012-018.pdf> ( + = | ff p # : 2007
£#7910p) -
19 U.S.C. § 1337 (e) “Exclusion of articles from entry during investigation except under bond; procedures
applicable; preliminary relief
(1) If, during the course of an investigation under this section, the Commission determines that there is reason
to believe that there is a violation of this section, it may direct that the articles concerned, imported by any
person with respect to whom there is reason to believe that such person is violating this section, be excluded
from entry into the United States, unless, after considering the effect of such exclusion upon the public health
and welfare, competitive conditions in the United States economy, the production of like or directly
competitive articles in the United States, and United States consumers, it finds that such articles should not be
excluded from entry. The Commission shall notify the Secretary of the Treasury of its action under this
subsection directing such exclusion from entry, and upon receipt of such notice, the Secretary shall, through
the proper officers, refuse such entry, except that such articles shall be entitled to entry under bond prescribed
by the Secretary in an amount determined by the Commission to be sufficient to protect the complainant from
any injury. If the Commission later determines that the respondent has violated the provisions of this section,
the bond may be forfeited to the complainant.(2) A complainant may petition the Commission for the issuance
of an order under this subsection. The Commission shall make a determination with regard to such petition by
no later than the 90th day after the date on which the Commission's notice of investigation is published in the
Federal Register. The Commission may extend the 90-day period for an additional 60 days in a case it
designates as a more complicated case. The Commission shall publish in the Federal Register its reasons why
it designated the case as being more complicated. The Commission may require the complainant to post a
bond as a prerequisite to the issuance of an order under this subsection. If the Commission later determines
that the respondent has not violated the provisions of this section, the bond may be forfeited to the
respondent.(3) The Commission may grant preliminary relief under this subsection or subsection (f) of this
section to the same extent as preliminary injunctions and temporary restraining orders may be granted under
the Federal Rules of Civil Procedure.(4) The Commission shall prescribe the terms and conditions under
which bonds may be forfeited under paragraphs (1) and (2).”
19 U.S.C. § 1337(i) : “(i) Forfeiture (1) In addition to taking action under subsection (d) of this section, the
Commission may issue an order providing that any article imported in violation of the provisions of this
section be seized and forfeited to the United States if--(A) the owner, importer, or consignee of the article
previously attempted to import the article into the United States;(B) the article was previously denied entry
into the United States by reason of an order issued under subsection (d) of this section; and (C) upon such
previous denial of entry, the Secretary of the Treasury provided the owner, importer, or consignee of the
article written notice of--(i) such order, and (ii) the seizure and forfeiture that would result from any further
attempt to import the article into the United States. (2) The Commission shall notify the Secretary of the
Treasury of any order issued under this subsection and, upon receipt of such notice, the Secretary of the
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Treasury shall enforce such order in accordance with the provisions of this section.(3) Upon the attempted
entry of articles subject to an order issued under this subsection, the Secretary of the Treasury shall
immediately notify all ports of entry of the attempted importation and shall identify the persons notified under
paragraph (1)(C). (4) The Secretary of the Treasury shall provide--(A) the written notice described in
paragraph (1)(C) to the owner, importer, or consignee of any article that is denied entry into the United States
by reason of an order issued under subsection (d) of this section; and(B) a copy of such written notice to the
Commission.”

U.S.C.§ 1337 (d)(2) : “The authority of the Commission to order an exclusion from entry of articles shall be
limited to persons determined by the Commission to be violating this section unless the Commission
determines that — (A) a general exclusion from entry of articles is necessary to prevent circumvention of an
exclusion order limited to products of named persons; or

(B) there is a pattern of violation of this section and it is difficult to identify the source of infringing
products."

ITC & 45 75052 F 24~ X 297 2 4 2o Kf fm 2 o 4p (Federal Register) # 22 H 3kig & 337 i%
B (IR iz % ¥ 1337 iF ) frfas 2 o ITC £ M-H 2B - > T mp B2 R P2
e AL R G TC Lkt AT T MRS RAS L AW ARG
%*fﬂw* R FHRAPMAEITCZH 3> 8Aa2Lp2Z AR T XHFITC 222K T & %5"1113‘7
fAd o R ITC 2 i\**ﬁ] PAAFERL O AR L F TR L PP e B PR R N 3R By
1/\)';%1‘ ZR3e bR PR AT A2 3N T IG’J'ZFR’%‘ Eljfxlbﬁ'%}i__ &_Lﬁsf’ﬂfxrﬁ IfF’DF -,ﬂ%ﬁc‘ (%.-«u

» Flig k337 i A ITC 3\ T2 g & "f prmkit?d 5 95 5066 j...,u.mu R FE2 Y E

] ﬁf’- Fdo ) ERiEY > KL B85 o
Hyundai Elects. Indus. Co. v. U.S. Int'l Trade Comm'n, 899 F.2d 1204, 1210 (Fed. Cir. 1990) ("in an
appropriate case the Commission can impose a general exclusion order that binds parties and nonparties alike
and effectively shifts to would-be importers of potentially infringing articles, as a condition of entry, the
burden of establishing noninfringement").
Robert A. Matthews, Jr., Annotated Patent Digest § 32:157-167 (2007) .
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Federal Rules of Civil Procedure Rule 65 (d) Form and Scope of Injunction or Restraining Order : Every
order granting an injunction and every restraining order shall set forth the reasons for its issuance; shall be
specific in terms; shall describe in reasonable detail, and not by reference to the complaint or other document,
the act or acts sought to be restrained; and is binding only upon the parties to the action, their officers, agents,
servants, employees, and attorneys, and upon those persons in active concert or participation with them who
receive actual notice of the order by personal service or otherwise.

Gemveto Jewelry Co., Inc. v. Jeff Cooper Inc., 800 F.2d 256, 259, 230 U.S.P.Q. (BNA) 876, 878 (Fed. Cir.
1986) (“[a]lthough a trial court is given broad discretionary powers in shaping equitable decrees, injunctive
relief should be narrowly tailored to fit the specific legal violations.”).

Signtech USA, Ltd. v. Vutek, Inc., 174 F.3d 1352, 1359, 50 U.S.P.Q.2d (BNA) 1372, 1377 (Fed. Cir. 1999).

190 International Longshoremen's Assn, v. Philadelphia Marine Trade Assn, 389 U.S. 64, 76, 88. Ct. 201, 208, 19

L. Ed. 2d 236 (1967).

191 Schmidt v. Lessard, 414 U.S. 473, 476, 94 S. Ct. 713, 38 L. Ed. 2d 661, 18 Fed. R. Serv. 2d 13 (1974)
192 1ng’| Rectifier Corp. v. IXYS Corp., 383 F.3d 1312, 1317, 72 USPQ2d 1571, 1575 (Fed. Cir. 2004).
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Id. at 383 F.3d 1312, 1318, 72 USPQ2d 1571, 1575-76.
ld. at 383 F.3d 1312, 1318, 72 USPQ2d 1571, 1575-76.
Oakley, Inc. v. Sunglass Hut Intern., 316 F.3d 1331, 1346, 65 U.S.P.Q.2d (BNA) 1321, 1330 (Fed. Cir.

2003).

Additive Controls & Measurement Systems, Inc. v. Flowdata, Inc., 986 F.2d 479-480, 25 U.S.P.Q.2d (BNA)
1798, 1801 (Fed. Cir. 1993).
Black & Decker Inc. v. Robert Bosch Tool Corp., No. 04 C 7955, 2006 WL 3446144, *3 (N.D. Ill. Nov. 29,

2006).
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Metabolite Laboratories, Inc. v. Laboratory Corp. of America Holdings, 370 F.3d 1354, 1372, 71 U.S.P.Q.2d
(BNA) 1081, 1094 (Fed. Cir. 2004), petition for cert. filed, 73 U.S.L.W. 3298 (U.S. Nov. 3, 2004),
miscellaneous rulings, 2005 WL 444813 (U.S. 2005).

Id. “LabCorp argues that the injunction is too broad because it extends beyond the scope of the claims. To
the contrary, the injunction simply addresses LabCorp's specific acts constituting indirect infringement.
LabCorp performs the assays upon request from physicians and in doing so indirectly infringes. The district
court correctly enjoined LabCorp from infringement. LabCorp also argues that the injunction is defective in
form under the Federal Rules of Civil Procedure, because Rule 65(d) requires that a district court ‘set forth
the reasons’ for issuing an injunction. The district court's order states that it ‘finds no sound reason for
denying the injunction.” While this statement does not explicitly set forth detailed reasons, the district court
properly granted the injunction because LabCorp was found to infringe. The district court's brevity is not
reversible error.” (internal citation omitted).

Additive Controls & Measurement Systems, | nc. v. Flowdata, Inc., 986 F.2d 476, 479, 25 U.S.P.Q.2d (BNA)
1798, 1801 (Fed. Cir. 1993).

Fuji Photo Film Co., Ltd. v. Jazz Photo Corp., 394 F.3d 1368, 1380, 73 USPQ2d 1678, 1688 (Fed. Cir. 2005)
51 % Qakley, Inc., v. Sunglass Hut International, 316 F.3d 1331 (Fed. Cir. 2003)
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'3 Regal Knitwear Co. v. N.L.R.B., 324 U.S. 9, 13, 65 S. Ct. 478, 480, 89 L. Ed. 661, 15 L.R.R.M. (BNA) 882,

9 Lab. Cas. (CCH) P 51193 (1945)

14 Additive Controls & Measurement Systems, Inc. v. Flowdata, Inc.***, 96 F.3d 1390, 1395, 40 U.S.P.Q.2d

(BNA) 1106, 1110, 35 Fed. R. Serv. 3d 1285 (Fed. Cir. 1996)
115 3M Innovative Properties Co. v. Avery Dennison Corp.*®, 2006 WL 2735499, *2

116 Additive Controls & Measurement Systems, Inc. v. Flowdata, Inc., 154 F.3d 1345,

(BNA) 1906, 1912-13 (Fed. Cir. 1998)

31

(D. Minn. 2006)
1354, 47 U.S.P.Q.2d



- SRR SR R IPE S Tl STUSE R B S Sk T
PRZ S 2T RO AL FRET O FRELES S FHL -

’

CTERBhERE L TERE ﬁiﬁffm“ﬁuﬁF?J‘
bR | s TERJEA AR HE] | EF LA BRT AR
GREYL L P

FIAL TRAFREENEY | ~ THHARFT O 2L, -
J
3

(1) #AceFnis & 18

d3MAL e X RV AR JIEH VL pd RAFER Y R & g
i bk B 15 BB # 4] £ $oA o CAFC 4 Kearns v. Chrysler Corp.'®
—4@*’gﬂw&zwiaﬂ@wwm D@ B L 2 R A BERE
B 2R (BEL B DEFLABF LR BE R E RE L OE
FER) « B4+ Kearns 41~ + - FH £ denffI iz 2 204
*d$4%€ﬁ?mﬁi’ﬂpﬁ*mﬁ;ailﬁrﬁ%%ﬂ%WJ’Nﬁ
BREREEREZ IR P2 TR S A i T B R A AR D%
%%’@uwﬁﬂ%ﬂmwwﬂﬁo

-

e g %K%%ﬂ¢“%3ﬁmm%ﬂﬁar@iJ%fﬁfﬁx&@

éiﬂﬁﬁﬁﬁwqﬁﬂwﬁajihﬁﬂik4d‘iﬁ FR#4 L hiE S
ﬂé—f’%g\;,‘ RED F oA HIF e %ﬂ}ﬁﬂpf@ P EMEL BN SEAERE om A |
§F BEDFLIFL S FIERIES RE ZH4 2 85 FEGLs 1100 ¥ #
ﬁﬁﬁﬁgﬁﬁﬁgwﬂﬁ&%ﬂir@éJ*%j;IMﬂgfhiiﬁiuo

(2) 22484 % (XA kif D)

E\

S LI R SR © AL Rk R AR 7 AL
SR 3 EERAE AL BL S gk R
-g;f‘]l% o B X R E L2 f‘HE i—%‘ fgenig * § Rm E T ¥E2 =

”3
IR \_“7,

‘)

‘4§t

A

l_

i

%f%iAW%@Ww?’E%<YﬁJJ§§ - T AL B4 L R
Forre Lz aREH TR LA H TEL ) PapE R Fest TAR e
Br & RBRIF > RFFERT

[

35US.C.A. 8§ 283

Kearns v. Chrysler Corp., 32 F.3d 1541, 1549-51, 31 U.S.P.Q.2d (BNA) 1746, 1752-53 (Fed. Cir. 1994)
35 U.S.C.A. §283; Supra note 6.

Supra note 96. § 32:160. See also 32 F.3d at 1549-50, 31 U.S.P.Q.2d at 1752-53; see also Cybor Corp. v.
FAS Technologies, Inc., 138 F.3d 1448, 46 U.S.P.Q.2d (BNA) 1169 (Fed. Cir. 1998) (en banc) ; Glenayre
Electronics, Inc. v. Jackson, 443 F.3d 851, 855 n.1, 78 U.S.P.Q.2d 1641, 1644 n.1 (Fed. Cir. 2006).
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Union Tool Co. v. Wilson, 259 U.S. 107, 113, 42 S. Ct. 427, 429, 66 L. Ed. 848 (1922).

Carborundum Co. v. Molten Metal Equipment Innovations, Inc., 72 F.3d 872, 882, 37 U.S.P.Q.2d (BNA)
1169, 1174 (Fed. Cir. 1995).

Supra note 96, § 32:161.

Odetics, Inc. v. Storage Technology Corp., 185 F.3d 1259, 1273, 51 U.S.P.Q.2d (BNA) 1225, 1234 (Fed. Cir.
1999).

Supra note 96, § 32:162.

Johns Hopkins University v. CellPro, Inc., 152 F.3d 1342, 1366, 47 U.S.P.Q.2d (BNA) 1705, 1724 (Fed. Cir.
1998).
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Spindelfabrik Suessen-Schurr v. Schubert & Salzer Maschinenfabrik Aktiengesellschaft, 14 U.S.P.Q.2d
(BNA) 1913, 1921 (Fed. Cir. 1990).

Deepsouth Packing Co. v. Laitram Corp., 406 U.S. 518, 527, 92 S. Ct. 1700, 1706, 32 L. Ed. 2d 273, 173
U.S.P.Q. 769 (1972).

Supra note 96. § 32:163.

Joy Technologies, Inc. v. Flakt, Inc., 6 F.3d 770, 774, 28 U.S.P.Q.2d (BNA) 1378 (Fed. Cir. 1993)
Mickowski v. Visi-Trak Corp., 36 F. Supp. 2d 171, 182 (S.D. N.Y. 1999)
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133 Transocean Offshore Deepwater Drilling, Inc. v. Globalsantafe Corp., No. H-03-2910, 2006 WL 3813778,
*8-*10 (S.D. Tex. Dec. 27, 2008).

134 Supra note 96, § 32:165.

35 Rite-Hite Corp. v. Kelley Co., Inc., 56 F.3d 1538, 1547, 35 U.S.P.Q.2d (BNA) 1065, 1071 (Fed. Cir. 1995)
(en banc).

136 See 35 U.S.C.A. § 271 (d)(4).

37 Supra note 96,8 32:166.
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Birdsell v. Shaliol, 112 U.S. 485, 488-89, 5 S. Ct. 244, 245, 28 L. Ed. 768 (1884).

Trans-World Mfg. Corp. v. Al Nyman & Sons, Inc., 750 F.2d 1552, 156465, 224 U.S.P.Q. (BNA) 259 (Fed.
Cir. 1984).

Rule 62 (c) of the Federal Rules of Civil Procedure “When an appeal is taken from an interlocutory or final
judgment granting, dissolving, or denying an injunction, the court in its discretion may suspend, modify,
restore, or grant an injunction during the pendency of the appeal upon such terms as to bond or otherwise as
it considers proper for the security of the rights of the adverse party.”

Federal Rules of Appellate Procedure Rule 8, 28 U.S.C.A.: “(a) Motion for Stay.

(1) Initial Motion in the District Court. A party must ordinarily move first in the district court for the
following relief:(A) a stay of the judgment or order of a district court pending appeal;

(B) approval of a supersedeas bond; or(C) an order suspending, modifying, restoring, or granting an
injunction while an appeal is pending.(2) Motion in the Court of Appeals; Conditions on Relief. A motion
for the relief mentioned in Rule 8(a)(1) may be made to the court of appeals or to one of its judges.(A) The
motion must:(i) show that moving first in the district court would be impracticable; or(ii) state that, a motion
having been made, the district court denied the motion or failed to afford the relief requested and state any
reasons given by the district court for its action.(B) The motion must also include:(i) the reasons for granting
the relief requested and the facts relied on;(ii) originals or copies of affidavits or other sworn statements
supporting facts subject to dispute; and(iii) relevant parts of the record.(C) The moving party must give
reasonable notice of the motion to all parties.(D) A motion under this Rule 8(a)(2) must be filed with the
circuit clerk and normally will be considered by a panel of the court. But in an exceptional case in which
time requirements make that procedure impracticable, the motion may be made to and considered by a single
judge.(E) The court may condition relief on a party's filing a bond or other appropriate security in the district
court.” See also  Fed. R. Civ. P. 62(g) (stating Rule 62 does not limit the power of the appellate court to
issue a stay or modify the injunction during the pendency of the appeal).
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Hilton v. Braunskill, 481 U.S. 770, 776, 107 S. Ct. 2113, 2119, 95 L. Ed. 2d 724, 7 Fed. R. Serv. 3d 1149
(1987).

Standard Havens Products, Inc. v. Gencor Industries, Inc., 897 F.2d 511, 512, 13 U.S.P.Q.2d (BNA) 2029,
2029-30 (Fed. Cir. 1990) ; See also Bosley v. WildWetT.com, 32 Media L. Rep. (BNA) 1641, 70 U.S.P.Q.2d
(BNA) 1537, 1537, 2004 WL 1093037 (6th Cir. 2004).

Smith International., Inc. v. Hughes Tool Co., 718 F.2d 1573, 1581, 219 U.S.P.Q. (BNA) 686, 692 (Fed. Cir.
1983).

Ruckelshaus v. Monsanto Co., 463 U.S. 1315, 1316-17, 104 S. Ct. 3, 4, 77 L. Ed. 2d 1417, 19 Env't. Rep.
Cas. (BNA) 1409 (1983).

Standard Havens Products, Inc. v. Gencor Industries, Inc., 897 F.2d 511, 515-16, 13 U.S.P.Q.2d (BNA)
2029, 2031-32 (Fed. Cir. 1990)
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L & W, Inc. v. Shertech, Inc., 2005 WL 2397034 (E.D. Mich. 2005)
18 U.S.C § 401 (power of court)“A court of the United States shall have power to punish by fine or

imprisonment, or both, at its discretion, such contempt of its authority, and none other, as -- (1) Misbehavior
of any person in its presence or so near thereto as to obstruct the administration of justice; (2) Misbehavior of
any of its officers in their official transactions; (3) Disobedience or resistance to its lawful writ, process,
order, rule, decree, or command.”.

151
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KSM Fastening Sys. v. H.A. Jones Co., 776 F.2d 1522, 1524 (Fed. Cir. 1985)
Arbek Mfg. v. Moazzam, 55 F.3d 1567, 1569 (Fed. Cir. 1995) (citing KSM Fastening Sys. v. H.A. Jones Co.,

776 F.2d 1522, 1530 (Fed. Cir. 1985).
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Arbek Mfg. v. Moazzam, 55 F.3d 1567, 1569 (Fed. Cir. 1995).
KSM Fastening Sys. v. H.A. Jones Co., 776 F.2d 1522, 1524 (Fed. Cir. 1985).
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California Artificial Stone Paving Co. v. Molitor, 113 U.S. 609, 618 (1885).

Supra note 153, at 1569-70.

Spindelfabrik Suessen-Schurr v. Schubert & Salzer Maschinenfabrik Aktiengesellschaft, 903 F.2d 1568,
1578 (Fed. Cir. 1990).

Id. at 1579. Quoting In re Nevitt, 117 F. 448, 461 (8th Cir. 1902). “the keys of their prison in their own
pockets.” See also Christopher K. Hu, Preliminary and Permanent Injunction in Patent Cases, PATENT,
COPYRIGHTS, TRADEMARK, AND LITERARY PROPERTY COURSE HANDBOOK SERIES, 875 PLI/Pat 203, 230
(2006).

Spindelfabrik Suessen-Schurr v. Schubert & Salzer Maschinenfabrik Aktiengesellschaft, 903 F.2d 1568,
1579 (Fed. Cir. 1990), quoting Carbon Fuel Co. v. United Mine Workers, 517 F.2d 1348, 1349 (4th Cir.
1975).

Star Brite Distributing, Inc. v. Gavin, 746 F. Supp. 633, 643 (N.D. Miss. 1990).

Carborundum Co. v. Molten Metal Equip. Innovations, 72 F.3d 872, 883 (Fed. Cir. 1995).
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2 Additive Controls & Measurement Sys. v. Flowdata, Inc., 154 F.3d 1345, 1351 (Fed. Cir. 1998), citing
McComb v. Jacksonville Paper Co., 336 U.S. 187, 191-193 (1949); Chase Nat'l Bank v. City of Norwalk,
291 U.S. 431, 436-437 (1934).

® “The most fundamental postulates of our legal order forbid the imposition of a penalty for disobeying a

command that defies comprehension.”

Supra note 162, at 1348.
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168 Richardson v. Suzuki Motor Co., Ltd., 868 F.2d 1226, 1247, 9 U.S.P.Q.2d (BNA) 1913, 1929 (Fed. Cir.
1989).

189 Boehringer Ingelheim Vetmedica, Inc. v. Schering-Plough Corp., 106 F. Supp. 2d 696, 701 (D.N.J. 2000)

170 Smith International, Inc. v. Hughes Tool Co., 718 F.2d 1573, 1581, 219 U.S.P.Q. (BNA) 686, 692-93 (Fed.
Cir. 1983).

1 MercExchange, LLC v. eBay, Inc., 401 F.3d 1323, 1339, 74 U.S.P.Q.2d (BNA) 1225, 1238 (Fed. Cir. 2005).

172 Boehringer Ingelheim Vetmedica v. Schering-Plough Corp., see Andrews Intellectual Property Litigation
Reporter, 7 No. 5 ANIPLR 7, on Sep. 27, 2000,
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173 See Christopher K. Hu, supra note 158, at 212.

174 Reebok Int'l v. J. Baker, Inc., 32 F.3d 1552, 1556 (Fed. Cir. 1994) "A strong showing of likelihood of
success on the merits coupled with continuing infringement raises a presumption of irreparable harm to the
patentee. However, the presumption does not necessarily or automatically override the evidence of record. It
is rebuttable.”

‘In view of the fact that the principal right afforded by a patent is the right to exclude, we have noted that the
nature of the patent grant. . . weighs against holding that monetary damages will always suffice to make the
patentee whole." See Kearns v. Chrysler Corp., 32 F.3d 1541, 1549-1550 (Fed. Cir. 1994), citing H.H.
Robertson Co. v. United Steel Deck, Inc., 820 F.2d 384, 387- 88 (Fed. Cir. 1987).
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"The patent statute provides injunctive relief to preserve the legal interests of the parties against future
infringement which may have market effects never fully compensable in money. 'If monetary relief were the
sole relief afforded by the patent statute then injunctions would be unnecessary and infringers could become
compulsory licensees for as long as the litigation lasts." See Hybritech Inc. v. Abbott Labs., 849 F.2d 1446,
1457 (Fed. Cir. 1988), quoting Atlas Powder Co. v. Ireco Chemicals, 773 F.2d 1230, 1233 (Fed. Cir. 1985)
Reebok Int'l v. J. Baker, Inc., 32 F.3d 1552, 1556 (Fed. Cir. 1994).

Presumption "derives in part from the finite term of the patent grant, for patent expiration is not suspended
during litigation, and the passage of time can work irremedial harm.” See H.H. Robertson Company v.
United Steel Deck, Inc., 820 F.2d 384, 390 (Fed. Cir. 1987).

See Christopher K. Hu, supra note 158, at 207. See also Hybritech Inc. v. Abbott Labs, 849 F.2d 1446, 1451
(Fed. Cir. 1988).
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T.J. Smith & Nephew Ltd. v. Consolidated Med. Equipment, Inc., 821 F.2d 646, 648 (Fed. Cir. 1987)xt #& 15
i ® #% 3973 ; Read Corp. v. Powerscreen of Am., 26 F. Supp. 2d 204, 207 (D. Mass 1998) £ #& 6 & 4 #
AL o

Reebok Int'l v. J. Baker, Inc., 32 F.3d 1552, 1557-1559 (Fed. Cir. 1994).

Cordis Corp. v. Boston Sci. Corp., 99 Fed. Appx. 928, 934 (Fed. Cir. 2004).

High Tech Med. Instrumentation Inc. V. New Image Indus. Inc., 49 F.3d 1551, 1557 (Fed. Cir. 1995).
Schawbel v. Conair, 122 F.Supp.2d 71, 84 (D. Mass. 2000), citing Polymer Technologies, Inc. v. Bridwell,
103 F.3d 970, 976.

"The law is well settled that an injunction shall not issue with respect to any infringing product for whose
infringement the patentee has been awarded full compensation.” See Odetics Inc. v. Storage Technology
Corp., 14 F. Supp. 2d 785, 788 (E.D. Va. 1998), aff'd 185 F.3d 1259 (Fed. Cir. 1999).

Hybritech Inc. v. Abbott Labs., 849 F.2d 1446, 1457 (Fed. Cir. 1988).

Total Containment, Inc. v. Environ Products, Inc., 1992 U.S. Dist. Lexis 6788, *9 (E.D. Pa. 1992).
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Supra note 186 .

Rite-Hite Corp. v. Kelley Co., Inc., 56 F.3d 1538, 1547 (Fed. Cir. 1995) (in banc), cert. denied, 516 U.S.
867 (1995).

City of Milwaukee v. Activated Sludge, Inc., 69 F.2d 577, 577-579, 593 (7th Cir. 1934).
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192 Mallinckrodt, Inc. v. Masimo Corp., No. 00-6506, 69 (C.D. Cal. Jul. 14, 2004) (order regarding post-trial
motions).

193 Cont'l Paper Bag Co. v. E. Paper Bag Co., 210 U.S. 405, 422  (1908) ; See also David B. Conrad, Minig the

Patent Thicket: The Supreme Court’s Rejection of The Automatic Injunction rule in eBay v. MercExchange,
26 REVLITIG 119, 122(2006).
194 Supra note 193, at 427-428.
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Richardson v. Suzuki Motor Co., Ltd., 868 F.2d 1226, 1247, 9 U.S.P.Q.2d (BNA) 1913, 1929 (Fed. Cir.
1989).

W.L. Gore & Associates, Inc. v. Garlock, Inc., 842 F.2d 1275, 1282, 6 U.S.P.Q.2d (BNA) 1277, 1283 (Fed.
Cir. 1988).

Roche Products, Inc. v. Bolar Pharmaceutical Co., Inc., 733 F.2d 858, 866, 221 U.S.P.Q. (BNA) 937, 943
(Fed. Cir. 1984).

Honeywell Intern., Inc. v. Universal Avionics Systems Corp., 2005 WL 2860001 (D. Del.2005).
Boehringer Ingelheim Vetmedica, Inc. v. Schering-Plough Corp., 106 F. Supp. 2d 696, 702-08 (D.N.J.
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2000).
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1836, 1839 (N.D. Cal. 1991);see 982 F.2d 1527, 25 U.S.P.Q.2d (BNA) 1241 (Fed. Cir. 1992).

201 Foster v. American Mach. & Foundry Co., 492 F.2d 1317, 1324, 182 U.S.P.Q. (BNA) 1 (2d Cir. 1974).
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202 Nerney v. New York, N. H. & H. R. Co., 83 F.2d 409, 410-11, 29 U.S.P.Q. (BNA) 456 (C.C.A. 2d Cir.

1936).

203 City of Milwaukee v. Activated Sludge, 69 F.2d 577, 593, 21 U.S.P.Q. (BNA) 69 (C.C.A. 7th Cir. 1934).
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BA L o
1995 | Rite-Hite Corp. v. Kelley, Inc. (Fed. P ARA BRI LE (#r ) F I ax
Cir.) ‘}n(’?ﬂ%}?ﬂ)*l&%‘%’*ww%?%ﬂ}'
FoFHEIE  BRVES P
2004 | Mallinckrodt, Inc. v. Masimo EAaxflETE (25 itE) AdfES
Corp.(C.D. Cal.) i
2006 | eBay Inc.v. MercExchange L.L.C. (S. | -X A #4|4 § =T &2 $cd > & Jf &R

Ct. 2006 )

B hgET e & & PR
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e d EFELFIREAL B L 2 BAF B

4.1eBay %2 % E

2006 # 57 15 p » FRBHNEF 29 L2 F 2HE R R RN EF I B
3 7 F FERicse oz (CAFC) MercExchange v. ebay & 4 ik & ch- 3 24
Fw—- Findd o A2 B FRAETR LT A R 2 E e (US District C
ourt for the Eastern District of Virginia) i£% %% X A Z£ 4] 4 » v CAFC fa4s7 ¥

Prinig— - o

CAFC v 1= % )15 » 42 eBay % RN B 2 fadkds b 27 0 @ B 2 s

13 ¥ £ (Certiorari) #% % % o é_&%;;r%;%;‘ﬂ%; ﬁﬂﬁ? v — BEXFAERR LML
Y Yahoo ~Nokia 5 7 e 2 b a2 § 3 P4 AR HFrebayr @
LA FEEErRER a pféﬁ AEPBEJIRE ’;UL*%*%”S Ba-USENENz st B
Ao BRAL LA SR - EMARZ 5 ME L2 0g F L JFme e

ﬁ%kiﬁ%£%¢i¢ﬁkp+,§mﬁﬁw |3 F L LEFEPFALLEHL o
Pt LAY EFRNL LS INE G BRI RS -

4.2 eBay % B 2R 3k pr) 400

eBay Inc. & p o i bt 2 5§ At e e p 4 gk g 4
Mercexchange %= i BE 04+ 4p & oiwend W& f]2 & 41 %g e % 24 eBay -
Half.com 2 ReturnBuy = Ruf4k i * H & B keps > o F A E R T L F B0 2
Flade I B RgETR R o

iz fe B % 2w » ReturnBuy - MercExchange i = fof# o @ & fof dl en) a2

4T

2% Mercexchange L.L.C.v. eBay Inc. 275 F.Supp.2d 695 (E.D.Va. 2003) at 695-722
206 MercExchange 2. & .

LR e hikx::
5,845,265 Consignment nodes
6,085,176 Method and apparatus for using search agents to
search plurality of markets for items
6,202,051 Facilitating internet commerce through
internetworked auctions
2R KR P (A B E R REP-eBay Bl 5 k) (it ) at

<http.//www.|pnaV|gator.com.tw/news/news_wew.asp?NewsID—20060301171738> (+ = p 2007

#6079 26p )oeBaych "= ®F | (Buy ltNow) &R i pRis > 0 H P AP S N 2T
MercExchange 2- % ¥ ;2 & {1 -
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421 H)E-% %

(1) eBay ¥ Half.com % 4| & oo

(2) 2 & wﬁ*“’ﬁ—%»dﬁiﬁﬁéo
(3) 3l = > LT RBHH -

(4) g g AAB44 o

(5) Al Lk o

(6) oA TRFEEFF* 23823 k0

422 F|id-12d

B2 X% F23n 2_eBay v Half.com 4 %] #4265 5.2 176 .4 fI& & 24 » 47 2
b+ 523500 F4 4> R 2 2RAaFEr e MERL B EEFNAL
£

BB AR A B L 2R B Y ) B A ]k
207 : W.L. Gore & Assoc., Inc. v. Garlock, Inc.22 Odetics, Inc. v. Storage Tech.Corp. » 2%
SRR E 2830 R 2R AT NEPE B4 2 5 A NSk b
WA H LR B YR %—’%%“ﬂ*%ﬁ%%ﬂﬁ‘mégiiﬁ W
BT WD R EY AR EAT XA R AT 2 pEE 4

o

BEARfIE S o p SRR T g o £ H14 PE LT g I

N

)}b‘
I

>

>

137
T

BEAR A end bl d T - L &

?w;azuawmwﬁgim; e

A PR RRE A P E A4
- llﬁx%}f‘m%&;ﬂ%q?

PR EARE S P AriLs o BIEA R AV R T B - RO a5
< Polymer Tech., Inc. v. Bridwell 7% & & g > ?%*ﬁ ¥ 7

a REALTCHBRLIAFLS b BIHEL L LT RIEE S A EREEL
A

AR T e B L RAF U/ NFROERF TR A P AR

207 Id

.at 711

208 Id

209 Id

., See also Odetics, 14 F.Supp.2d at 794 (quoting Smith Int’l Inc. v. Hughes Tool Co., 718 F.2d 1573, 1581

(Fed.Cir. 1983)) ““‘validity and continuing infringement have been clearly established TTT immediate
irreparable harm is presumed.””
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v
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PomSBERp A IR AERES AR SHE L WA Bk
ifi%ﬂﬂ@l%%ﬁmﬁﬁﬁﬁﬁﬁﬁﬁil{%ﬁ?ie&w’ﬁiéﬁﬁ
By R TR aéo@éﬁvﬁwmzmakmhmmNMM|

Instrumentation, Inc. v. New Image Indus., Inc®'- % ¢ & 2% % & FUHE A T AR H
B2 mEEd > I - BHEH I TR AVEAIETZEE HETFF o F 2

B d N R HEA R L RS h i A AP Eiad o ) I F fREal 2
FhOBED > RMTRLIALT AVER D o

FArZBHHE > RE7AY FiepF 244 (preliminary injuction) - i#
A N ELEJEAZS AR AV EPRZFT oG RERT AR R F YT
ARpEIEd o fe i h AFET F AN - BE R > REA LA ST RV R

Y
4

= - sl

(2) 21 2 foidag s 2% X35 (Adequate Remedy at Law )

B o BiE o g Taek iRy B4

,Jﬁiﬁ%ﬁé#’é W2 LS irpnad AR HE
i ézﬁ%fﬁ Wit B

CHR R EAE P A~ B

B2 30 B3 4 Smith Intl 4 &
e BB 3 %Eﬂ%hg;ﬁ’i »

fe EAREArTnG A
= ,,m;};"z" » 7r 3 T ag )3

A BB T R R A R TR Pl e
ARG R LS i

VO

WSRO E B Rk | d B sl mAR L A ¥ &
Bl edr o b REEERBLAZAL > T A AR T R R ELE
N G oo iﬂm%@@%ﬁ@ﬁf%%%ziu%ﬁ%?
BASET > 2 FHES P F A A ZH 4 BUP B TR E L {6 g
AP E A At A A e & B o 7"“5"13%?5%Eﬁ'g@iv'l"ﬂﬁ}ﬁ?iigi °

=

210
211

212
213
214
215

P

Id. at 712.

Id. at 712; see also High Tech Medical Instrumentation, Inc. v. New Image Indus., Inc., 49 F.3d 1551, 1556
(Fed.Cir.1995).

Id.

Id. at 713; see also Smith Int’l, 718 F.2d at 1577-78.

Id., see also Foster v. American Mach. & Foundry Co., 492 F.2d 1317, 1324, 182 U.S.P.Q. 1 (2d Cir.1974)
Id., see also High Tech, 49 F.3d at 1557.
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(3) =% 41F (Public Interest)

TELIE SRR R FE T 1B IR L g0 e
4F b A ARG PR B4 o e D FR P AT o de ke B4 by g
BiE B I T 0 6 SR iR e R P R R e i
M’ﬁﬁééﬂﬁ

:
I%\

AW o FRRE AR JIEART R RH LA L BRI SR A
W@mamfgfwz“a@m?u;u%?%%ﬁfﬁ%@afm&aé g
TR Flil BAPIEZE > REAE BN L EAFERE] L SRAD
B A FRM R R R A TR M E S R R G ot R AR AL
BAEREFERALF - ZF AR B4 4L hpg BT &

BT SPERT > B N LRE I G B AR § e
(4) g 45 ¥ = %= (Balance of the Hardships )

EER PR AL R PIERAR PE RS HRE L L8 ERRG
o f4ﬁ¢*rﬁﬁmyﬁww BTG bk ko BE AR PETIAX
TR LR D AT S RE T AL KWL o BT 4
%#Fi?a?ff% o ‘a“ﬁ#F?fm 2 Dl il J AN LS MR K R
#E o ERALRT T A PERES T b

¥ oob o dodk R b E o A B4 gt s B E #R g‘.ﬁ E 0 oblde ot AR R
L] oA R D AR B}-mﬁ)iﬁ IRENERNA R I L A A
FoanE e de 4 é %fﬁi@ %ﬂﬁﬁﬁﬁ&_%?‘%ﬁ%%ﬁi4?%ﬁ
Ao m 2k R - BERRANEHR FE IS o Ra AR T o okt
PEARFFERREFS I (AR 5 ELRE) ZRETe T PE AL
g

Fl B ROBRT > BJIRA R L AEE - BT AR T REE REA

HAT o F s ARSI T YR T o LA § g

2
2

=

6

[
3

218
2

[
©

220

Supra note 209.
Spura note 205, at 713; see also Datascope Corp. v. Kontron, Inc., 786 F.2d 398, 401 (Fed.Cir.1986)( % +

=

CALRIAEEE Y AT SHARPLEL o)

Id..

Id.

(affirming district court’s denial of permanent injunction where, after assessing the relative equities, t he

court properly the patentee would benefit from a compulsory royalty). See generally Foster, 492 F.2d at
1324.

Id.

56



B R PIE A B L o
4.3 eBay % CAFC z_ 2|32

%i‘%*%%%%*%%ﬁﬂ¢%ﬁ’ifi%iCN%’km“m%ﬁSB1

AT TR R R o R Ffu:}ﬁ‘{éﬂ’”l b rsurbg %?7,.-*,@*%}: | £ L,L,L, pwq;ag#ﬁ@;
AL A {—?%:?F'JZ:

(1) ‘adFp 2 F 265 5L % 414 sz 2|2 > i L fl £ 6

(2) 3 EHEHBEP P RLEFFFIFASY RETHALL G5
(3) “A7T6 L& | Fla & 4hF > 2 B & 12 % 102 22/ & 2% o

(4) ‘051 B & F F 2civs £+ L%

(5) Fedl ¥ 2 ZRR2ZIFFGPRFRAZH L > RIAGFEEY LAy 2 2Rl
AT ERPF AL T RS R

(\L

432 24

BB S RS PR A B ISR i s B A R Tl g
GiEL b b L E R PO ACUERIEL PE o R AT

Bo oo g AR AEPs o A @3 F¥] L b) Richardson v. Suzuki
Motor Co.4 7 — = {14+ = » 2 41§ 5Bl fbt s > Il p PP <1 #
F14 “ara@@ﬁmememfaw'f@w v % 1 % Rite—Hite Corp. v. Kelley,
Inc.— %+ &3 J’Kfikpiim)*f;_ o dBR PR b F b 2% b o B2

EX= ‘%ﬂ%&’\ TARHHEBJIRFLEEGEFEN L LR T o 2L fI
FROEJIFE ARG R EEM G blde: DX R KRa ’é‘_ﬂ\% IR TP o
2P NG 4 IR KGR R GRS P R Flie 22
FoOoFERRAPEIEEN ARG e BRI WG IR

TR E R #E'Ly i B PTO 172 X% & o 3FiFRins > o8 % 2408
P gL 2 2L I FpEd o

221 See MercExchange, LLC v. eBay,Inc.401 F.3d 1323 (Fed. Cir. 2005).

222 Id

3 ;;ﬁ;'rﬁ;z’f*‘)%'ﬂ (general rule) > ¥ 3 Pigl pd i ) P > S A A (perse) e 414 28 h

R e S Jﬂﬁﬁ?ﬁ% ﬂﬁiv%ﬁ@mw w%ra@@ﬂ CEAREr 2 Ty

ot oo@m b ik ) A
224 1d. at 1338-1339.
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¥;’E%ghm;%%%%+a KA B L BEARLE R AR
PORPELR O Z BRGS0 RFAREALTES T AL e
@&~%k@ﬁ?%wxﬁfﬁ vhet = RFEF TR AR o F IR BRI B Fudeo st end
B 422 & 4 4 Mercexchange chft s 4] » * HigtrL R ad fld e ¥ ¥
DI WRIBGEF B L 0 S R m%ﬁg.z%%.sé'@» Ao NREJEATREL
FlAkET 1 s Fm ARG MY TRD A § FILARE S o Bkt gt 33 A A

2=

o

B FPEERRL TR EJEA G RELE T
A2 ] R EFEFL mTU*MHE T2 L
T A REE G EELR A LR R

Bis > RABRARNTREELL > w1 F Rped jé'f.f!ﬁ\' A BRI L 2 Fed
3 fORD iR S LB A R RIS L0 R R kR
(RS LR DR TR £ S ¢ R RS RN E S 1
mﬁ%%%A¢m¢£%%m&@%ﬁFéo

LWWCWP»P’@é;%;dfxﬁ%?JT%@é Aok G HaE 2 e
Fa@J@,E s IR L RRA 2
‘H%E 2z '3—]‘\

4.4 eBay % T 2N B % 2 | L2

RN A A B4 P RS PR fReniTE A R FIFERIRES 2 ]‘m}a
P i\..ﬂ B BB iE b (s TR E RS UARFRLEEAZ 2006 £ 5% 15
E] 'i:']\ 3 ‘Jl lJi—c

441 2% B2

BE PSR A DR HET o 2R B Fg A H g Ine LA
el R e W2 fd kPRI g iR TR A ﬁ"?i;‘éﬁﬂ—%&f”é
Pethf|i- b3 i F R4 2 hRBIT o SR AF 00, e It Rk 4 o 7]
L CAFC 2% » il d o Foresw i fad 2 and b R G ez 2R T
BEBRREREIR A 0 b 2 BRSPS AL B4 L ).

225 1d. at 1339, see also Lermer Germany GmbH v. Lermer Corp., 94 F.3d 1575, 1577 (Fed.Cir.1996) (“a
preliminary injunction and a permanent injunction are distinct forms of equitable relief that have different
prerequisites and serve entirely different purposes.” )

26 gk, T 4 (permanent )enE L o T ER L Bl T .

7 eBay Inc. v. MercExchange, LLC, 126 S.Ct. 1837 (U.S., 2006).
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CAFC iz en| 4t eBay #-i¢ = 2L € < e 55 > eBay o T Jf = T M =k eh
A FILEFET A 24 R PRI EFER FHLEFMG - SRR o
BB iElu- ERPNEF T 55 K 7000~7500 # kG ¢ s dog Foprica E P AL R
7 o NEEERH AR, EH 100~150 # £ & Mk BB T P 2%
S o T OEE BB kL 2 d_eBay BRI 0 B iFSHEER
F FFI B ER

%2006 # 57 150 » BF ey Al 40 (1) abflizd 2
ik e s AN X B L P e P B B AR v & & p|iRi2 (4-factors
test) o (2) & flEfg 2k itd > BHIEAFE B2 RELEE - £LF 57
FAELEISFECNE L BRI PR A F 4 A f R

B B %[5 * Weinberger v. Romero-Barcelo - % > & % /2 [ = anfisT o &

% plaki2 (4-factorstest) 2%, fif2 AR R 2 fa® KA AL J|RiEHT S 5 %

Pk IR P T ORE AL BGIL ol R REL PRT F R R RS

&1 Rl R Nﬁ R R A TR H(1) R F ET R EIEE (2)
|

M#Ei U N R W S ‘j“ﬁx‘mﬂ-/fﬂ‘ ‘fmigi (3) &g m#?i'lfﬁ‘;’é ’
R IENEY oy 1‘*’? (4) 7\7\7—¢#J*m#’§r FEHAEE A PR E . &
[)E3 ﬁrli}%m*ﬂ_g- RS m,uj .L)II— p@w 4 57 i ’”"Fﬁg},\CAFC\E'fé -J—ﬁ}ﬁ-
LR b R Rl RS i = B E Buz AT § 4Rt eBay eh b o

ROFIRE G SR R S 2RI BB £ P T s g — AR R
(general rule) iz eni®z > ¢ S F W& 102 % 283 1502 2 3 7T % sy
2 ochil AHET w & FPERE R B > eBay 3R 5 BN b iR et B en 3
RRA (R AFRA) 2L )i2 % 283 iR T2 S B2 3023 £X R @
TiRAAZY PRILY KA E NSl 4 CAFC ¥ 542 % 283 i52 7 &
Fi2 % 283 iE 2 g F AR E A A2 2 RE A S 3t ¥ & B PR L F
“ﬁTﬁﬂhs'€%€m’%%éﬁﬁ+£mﬁJCN@wag

BAlE S 283 B H A BB £ B T R RS MR 2 R
Lemaumd 2 T oTE o g gL s B TE R P o Tt CAFC 2 ¥
U B (general rule) £ 7 o g2 28 4 B 1% 261 i 2201 & 114 B A+ 4
M A 4 b 2 5 154 15 ()% (1)#»23% SR RS LN R

228
229
230
231

232

233

Id. at 1838-1841.
Id., see also Weinberger v. Romero-Barcelo, 456 U.S. 305, 102 S.Ct. 1798 (1982).

Id.
AR 4 (Certiorari) , i ¥ '-ilﬂ b B F;\Dﬁ'_“‘ BMOARS 2 6L cEF 2RI FTREIZE DR
Al = - SHEJIA & &g fl(oy right) » = % 3 B 4 (by certiorari) ; eBay % p| & 2 & -

35 U.S.C. § 261: “Subject to the provisions of this title, patents shall have the attributes of personal
property.”

35 U.S.C. § 154(a)(1): “Every patent shall contain a short title of the invention and a grant to the patentee, his
heirs or assigns, of the right to exclude others from making, using, offering for sale, or selling the invention
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%
)
!
e
[N

- k\-t-
gt}
‘t'ﬂ
¥ 3
(‘r\}
(dﬂ

7§ 3 2 i §_CAFC ﬁmﬁﬂﬁer;;L(iee LHET e & F
Wik )ok 3 2B RIEG Y FL CAFC &2 en T i hp] > RIS PHF X
ABEFI L 22 ’zg%ﬁﬂwmégwwé%ﬂﬁ HRLF R EE L AR

d B

PEEEAD B AT R RIAT Y ROT 0 AR T

T FRIEGEF AL L o BB AR s  BAPEET R
: F Lok in o MR B

CEp FREP K

ARAAEFTARFBEE LA F oy = o B iR E P g

@ e CAFC #rif * el — R p] 2 T oz B {15 5 5k 2 i 2 pF s
Bhonend 14 A F T R R A BRIL ehiri s BT - JAAEA P A A B
FIE TR 3T F o PHREE R T -] Rl XL E PR E AR
F14 > 2 2B G ARG hp P SV T g

FIot BB 2 FeRl G PR SRR P R LG I eeﬁrﬁﬁfimi
% pl3RE (4-factorstest) it FrenffeT H|dr, FIr g i a2l g A% 22 &
P A A B L @ s CAFC k3> &4 2l J ik % oA AR
F14 P8 enB P ETIEY B 2 B R3E S BAEET 2  F E e & & R
R EFTIRE .

234

235

236

237

throughout the United States or importing the invention into the United States, and, if the invention is a
process, of the right to exclude others from using, offering for sale or selling throughout the United States, or
importing into the United States, products made by that process, referring to the specification for the
particulars thereof.”

17 U.S.C. § 502(a): “Any court having jurisdiction of a civil action arising under this title may, subject to the
provisions of section 1498 of title 28, grant temporary and final injunctions on such terms as it may deem
reasonable to prevent or restrain infringement of a copyright.” (7= T F| ¥ (Tl £ =3 @ A2 AL 7
o 2R RT A VAAEER LA LT 15'1‘*’;?%%%‘}1’1‘\‘ B Mg L o)
Id. at 1840. (Most notably, it concluded that a “plaintiff's willingness to license its patents” and “its lack of
commercial activity in practicing the patents” would be sufficient to establish that the patent holder would
not suffer irreparable harm if an injunction did not issue.)

Id. at 1840; see also Continental Paper Bag Co. v. Eastern Paper Bag Co., 210 U.S. 405, 422-430, 28 S.Ct.
748,52 L.Ed. 1122 (1908).4F 5 #g 4 i* cn2| $7 & F 424 A A 244 o i B A TR LG Rl @ ¥
HEJ >4 28 (FREGPEFARAZEH L g HEA o

Id. at 1841.
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e & RIS A K REP D HIAG T FE o 5 0 FAER TR A
rERA IFLPEE A LSS L e > & Roche Products, Inc. v. Bolar
Pharmaceutical Co.— % 7+ p# o :}ﬂ U E AT GGt o i B S et f R L ©
PLR G U] GAp R 0L EnG blE 3 PR R B e S S wl”rﬁ‘ * ok R

Pl sE > R AR EE I e g /T%{F" PefER BiEF g Eﬁ-ﬁj v HE T B
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Hlp— B S 2 DT o A SRR BEPE A BHE KPR R DRl
T o
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Ra ¥ - ndEE g g ﬁ\'f]ﬁ’,—?é*?f?'lﬁ 13 A2 Kennedy i F 5 i %4 Stevens s
Scouter % Breyer ;2 F A #F » REMALRJeF E S SAgd g4 ZH 2Ty A
EAlenig * 222y X Fdow (e ahB JHEA L :}5:1‘& ) 0 FM
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FANEFEFP CAPFE B Aok AR ABREEALE > d BT A

2% 1d. at 1841; see also Weinberger v. Romero-Barcelo.

2% 1d. Roche Products, Inc. v. Bolar Pharmaceutical Co., 733 F.2d 858, 865-867 (1984)

240 1d. at 1842; see also New York Trust Co. v. Eisner, 256 U.S. 345, 349, 41 S.Ct. 506, 65 L.Ed. 963 (1921) “a
page of history is worth a volume of logic.” ( = ;2 F Holmes, J. &% 4 & & /2 Ieehg 1)
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241 1d. at 1841.
222 1d. at 1842.
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g 4 F Rl 2 B ) l%" [ ?jri eff 3 (#* &1 2k ##‘i\g)’ &
i%%%%g%%gﬂe

A54E% vrg X A #4114 2% | (Post-eBay)

7 See Joseph S. Goode & Jonathan M. Fritz, J.D., M.S., eBay Decision Changes Balance of Power in Patent
Disputes”, Feb.3, 2007, at <http://www.ipfrontline.com/depts/article.asp?id=14095&deptid=7> (last visited
May 20, 2007).

248 Mercexchange, L.L.C. v. eBay, Inc., 467 F.Supp.2d 608 E.D.Va.,2006 (December 18, 2006).
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49 74 Techs. v. Microsoft Corp., 434 F.Supp.2d 437 (E.D. Tex. June 14, 2006).
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Supra note 249, at 439. See also Amoco Production Co. v. Village of Gambell, Alaska, 480 U.S. 531, 542,
107 S.Ct. 1396, 94 L.Ed.2d 542 (1987)

%,"F IV m}IE’I > F|H Ep‘_uﬂ Lt ERIET I 4 r'l"‘_.,uj; = F .iﬂ. 5@??-1#?%" °
Supra note 249, at 440-441.
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2% 1d. at 441-442.
%7 Alexandra B. Rector, a Business Manager of Microsoft Office Sustaining Engineering, and Laura Joseph, a
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4.5.2 Paice LLC v. Toyota Motor Corp.**
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Vehicle) EE 7 R Paice thB ] o BEAR R 2 255 22 ein i k4 Toyota I 2L &
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2. | 239

¥ David Folsom ¢ A @ et ke & FRIBFE LT RE AR
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i""_giif m/i‘:

28 1d. at 443-444.
29 Paijce LLC v. Toyota Motor Corp., No. 2:04-CV-211, 2006 WL 2385139 (E.D. Tex. Aug. 16, 2006) (No
reported in F.Supp.2d).
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Supra note 227, at 1839-1841.

Id.

Id. at 2, see z4 Technologies, Inc. v. Microsoft Corp ., 6:06-cv-142, Dkt. No. 394 (E.D. Tex. June 14, 2006).
Id. see also 12/7/05 PM Trial Tr. at 46:25-49:1; DTX 745.

Id. at 3, see also Deerfield Med. Ctr. v. City of Deerfield Beach, 661 F.2d 328, 338 (5th Cir.1981).
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4.5.3 Finisar Corp. v. DirecTV Group, Inc.2’?
1 gk g 2 phegn 20
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7 Finisar ek A 2 4] 4 ?;Z»;ﬁ— s Bem (N2 e g IR o A R eIl d A

(1) av w2452
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IEREREEBJIE TG R F
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(2) # &2 FAELTF 25
56 AP & R AT R & Finisar i » X B R H A RAES G E T
*@_‘/ﬂ‘ _g; ‘J’I\IJ o
(3) B HETH

Fohd AL ESIFL > WG T F I Yo m TS - B
S B - P A B4 kA DirecTV » #-7 i ¢ 2 ¥ - B EchoStar &
PHEr Tl SEREEREE R

(4) =xAIF

B d 3 DirectTV S DN I - X AR LT Rt I AP
4 b "ﬁ A2 i 1500 Ao g DirecTV R o b PFd-de 2 ’ﬂ’i _JFI; o 9
W4 TP HAH L P E R ORI R A E BT

7 d..
272 Finisar Corp. v. DirecTV Group, No. 1:05-CV-264 (E.D. Tex. July 6, 2006) (Not reported in F.Supp.2d)

2% See Michael C. Smith “Finisar v. DirecTV enhanced damages ruling” July 7, 2006, at
<http://mcsmith.blogs.com/eastern_district_of texas/2006/07/finisar_v_direc.html> (last visited May 20,
2007).

Supra note 272, at 2; see also Denis Crouch, “Injunction Denied -- Compulsory License Granted”,Aug. 1,
20086, at <http://www.patentlyo.com/patent/2006/08/injunction_deni.html> (last visited May 20, 2007).
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4.5.4 Voda v. Cordis Corp.?”’
1. # 3 &8 R
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#4 % Jan Ko Voda 2 L - % - B625 508 T SR E ¥ 048 » S ORE F k SLpF iR
- B apk i@ v T k213 FN195 Lk IR AL E T B JHEA TR P SR
w EF RN L BRI P LB BRI EREFE AL
0% ) e %%»'3/’7\ °

% Voda i 2003 # 210 * 6 p HAH fIRAEFE > BEE AR FILE 02
Fo¥t 2006 4 57 25 B AR GuE S A BT RAZA B A aq T R
(SRS TR VE I ES PN E R S S
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ERRpEF DAL S B R TR R EES RS A ZHL > 2

275
Id.
O0d. (BetsedE T R IR S L3928 L E & 0 4e F 6% crEa 1L #47$13,36 0 s L 17 1728
)
21 Voda v. Cordis Corp., No. CIV-03-1512, 2006 WL 2570614 (W.D. Okla. Sept. 5, 2006) (Not reported in
F.Supp.2d).
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Sundance, Inc. v. DeMonte Fabricating Ltd., No. 02-73543, 2007 WL 37742 (E.D. Mich. Jan. 4, 2007)

“segmented cover system”, at

<http://www.uspto.gov/web/patents/patog/week 18/0G/html/1318-1/US05026109-20070501.html> (last

visited July 22 ,2007).

% P& DeMonte Fabricating Ltd 4 7 > at <http://www.quickdrawtarps.com/> (_+ = | ft p # : 2007 & 7 *

22 p) -
Id. at 1.
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IMX, Inc. v. LendingTree, LLC, 469 F.Supp.2d 203 (D. Del. Jan. 10, 2007).
Id. at 224.
Id. at 223.
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2% 1d. See also High Tech Medical Instrumentation, 49 F.3d at 1557. (citing T.J. Smith & Nephew Ltd. v.

Consolidated Medical Equip., Inc., 821 F.2d 646, 648 (Fed.Cir.1987) (licensing is "incompatible with the
emphasis on the right to exclude that is the basis for the presumption in a proper case")). Plaintiff's
arguments that High Tech Medical Instrumentation is inapplicable, due to the lack of a presumption of
irreparable harm in that case, are belied in light of the Supreme Court's subsequent decision in eBay. (D.I.
274 at 7-8)

2% plaintiff's arguments that High Tech Medical Instrumentation is inapplicable, due to the lack of a
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298
299

presumption of irreparable harm in that case, are belied in light of the Supreme Court's subsequent decision
in eBay. (D.l. 274 at 7-8).1d.

See z4 Technologies, Inc. v. Microsoft Corp., 434 F.Supp.2d 437, 440-41 (E.D.Tex.2006) (no irreparable

harm, and monetary damages more appropriate, where defendant used infringing technology "as a small
component of its own software" and, thus, infringing use did not hinder or exclude plaintiff's sales or
licensing of its product) (denying permanent injunction on multiple grounds).ld. at 225.

See IMX website, at <http://www.imxexchange.com; https://www.imx.com/corp/about us.asp.> (last visited

May 20, 2007).

See Keg Techs., Inc. v. Laimer, 436 F.Supp.2d 1364, 1371 (N.D.Ga.2006).1d.at 226
Praxair, Inc. v. ATMI, Inc., 479 F. Supp.2d 440 (D. Del. March 27, 2007).
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306 Monsanto Co. v. Scruggs, 459 F.3d 1328 (Fed. Cir. 2006).

%07 Acumed LLC v. Stryker Corp. (Fed. Cir. Apr. 12, 2007).
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4.6.2 Smith & Nephew, Inc. v. Sythes (U.S:A )32
1 #F&253%

AEBEA TG oK R a0 2 2 0% F 37 90%F 0 & (intramedullary
nails) & {1z & 38 & 4] > 1 * %75 B /R4 (interfragmentary compression) %75 %
VAT FFr o 2878l JES > 22004 87 26 prEE kL&
R Bots R F g 2T 0 H 24k 2 o0 Trochanteric Fixation Nail ("TFN")fr
Proximal Femoral Nail ("PFN") & 5% & 3= & 22 1 R 2 13 38 & 930 .

o
1=
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igagm g

Bkl > BAEAS T ZRIESEY BT F Fap i &
R 22 F b 12 RS2 pEPF A 2414°% 5 2 eBay - %¥f

313
314
315
316
317

s

[ =

Id. at 670.

Smith & Nephew, Inc. v. Sythes (U.S.A.), F.Supp.2d 978 (W.D. Tenn. Oct. 27, 2006).

Id. at 978-981.

Id. at 982. “The Court thus rejected the traditional rebuttable presumption that a permanent injunction is to be
automatically awarded to the plaintiff upon a showing of the validity and infringement of the patent.” see
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% Wald et al. v. Mudhopper Oilfield Svcs., Inc. etal.®°- % ¢ £ 7 T &7 w4 2
#52J1§’*Kjﬁﬂ#5ijﬂ./z MER KA A FE P RREZEE- BY AL
RFEARHZIET > bl4od F FASFFOPRLFE c R heBay - 2R3 2
MELLANESR 8- B2 RAQL AV PR ZIFTHERRTT @ ¥ p
R g R EH - R pgpt 2 AT A rdERR: T A
FRR T ) AApf e A ERIE P BRIR g PR BA S v D
#5%3220

R4 RS 0 f 8

e N N RS wﬁ—:—g WA T g’:‘ﬂfﬁﬁ Hak v oo
MY R4 8. 2002 A H A B E

3T~

W EARE & VIR RS T s 4 o
2 Synthes + iGna Hend B8 RA Bl 5o gt S o A
%“Rﬁmwiﬁ’ﬂ&lw“mié’—ﬁansg’ﬂ;ﬂﬂ§i%§¥i¢
ﬁﬁ@%%%g%%4@%ﬁ’£¢%m§§c@1$%%%ﬁ§§ﬁ»ﬂ%@,
# TEN 2 PFN 2 53 8 RE LA pdgendl &+ & > A 2L TEN { &5 B A 52
¢ éﬂi 2P RERERNA R~

RAEP T EE A At - B T B RES | Al %0 T 442 5 TEN f PEN
AR ASHRE R &2 N fnnd S50 5 R § 6 B E o Bk
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318
319
320

321
322
323

also Christiana Indus. v. Empire Elecs., 443 F.Supp.2d 870, 884 (E.D.Mich.2006).

eBay, Supra note , at

See Canadian Lumber Trade Alliance et al. v. United States et al., 441 F.Supp.2d 1259, 1261-62 (CIT 2006).
Id. at 983;.see also Wald et al. v. Mudhopper Oilfield Svcs., Inc. et al., 2006 WL 2128851, *5, 2006 U.S.
Dist. LEXIS 51669, at *16 (W.D.OKla. July 27, 2006) (quoting Prairie Band of Potawatomi Indians v.
Pierce, 253 F.3d 1234, 1250 (10th Cir.2001)). Irreparable harm is " 'often suffered when the injury can[not]
be adequately atoned for in money ... or when the district court cannot remedy [the injury] following a final
determination on the merits,' " as when the plaintiff loses market share or its reputation for innovation.

Id. see also Canadian Lumber, 441 F.Supp.2d at 1264.

Id.

Id. (Synthes & RKkiuderk il A S > B g * R A S RFH)
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Swift & Co. v. United States — & el ja=s % 7 » B4R 2L 7 i p (7 8 1 B (7
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hod g A A B4 0 k4 Synthes A 3 0 BV IR R B3 &2 HB
PRAR D Bk BE A Sk (TUEAR > XA RUUfEZ 5 TR o B S

%24 1d. at 982-983.
35 43 Thutfor | )32 : "To recover lost profits, a patent owner must ... show ‘a reasonable probability' that

'but for' the infringing activity, the patentee would have made the infringer's sales", ... a showing [that]
necessarily entails a "reconstruct[ion] of the applicable market through sound economic proof." Keg Techs.,
Inc. et al. v. Reinhart Laimer, Sewer Equip. Corp. et al., 436 F.Supp.2d 1364 (N.D.Ga. June 8, 2006)

(quoting Ericsson, Inc. v. Harris Corp., 352 F.3d 1369, 1377 (Fed.Cir.2003) Id. at 984.

Id. at 984, see also Canadian Lumber, 441 F.Supp.2d at 1266 (quoting Boyce's Ex'rs v. Grundy, 28 U.S. (3
Pet.) 210, 214, 7 L.Ed. 655 (1830)).

Id. see also Telequip Corp. v. The Change Exchange et al., (N.D.N.Y., Aug. 15, 2006) (citing Honeywell

Int'l Inc. v. Universal Avionics Sys. Corp., 397 F.Supp.2d 537, 546 (D.Del.2005)).
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i) 35 4 ’Eﬁmaﬂ*&ﬁ,&éhﬁaaaﬁ#¢aﬁ@m
4.6.3 Black & Decker Inc. v. Robert BoschiTool Corp. (N.D. I1l. 2006)%*
1 #FEE%

*% k& ZiEd 5 5 Bosch Boxradiochargers &2 7 m4 3 Micf LT Fen

i 1231 * 7 Reebok Intl, Ltd. v. J. Baker, Inc.® %_éﬁﬁlﬁ’ 3G B R
BEAd T e, > SRR EET AP Bl eI 29 5
FE 2 AP HIRILFAT - BB FET A A Z—QF%FM » I8 d fo o

@ N

Id. at 984-985.

Id. at 985-986.

@ W

Black & Decker Inc. v. Robert Bosch Tool Corp., No. 04-7955, 2006 WL 3446144 (N.D. Ill. Nov. 29, 2006).
"The patent statute provides injunctive relief to preserve the legal interests of the parties against future
infringement which may have market effects never fully compensable in money. Because the principal value
of a patent is its statutory right to exclude, the nature of the patent grant weighs against holding that
monetary damages will always suffice to make the patentee whole.” Reebok Int'l, Ltd. v. J. Baker, Inc., 32
F.3d 1552, 1557 (Fed.Cir.1994) (internal citation omitted).ld. at 3.
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A O RLEFFAZ AV RHRZFT -

Ja 4 #& 40 % Bosch px & # old Power Box radio charger #-¢ &3 k4 «hs |

G REGET AL A EART R A SO L E > F]5 B A4 DeWalt o0

radio charger fo e s fie % (cordless power tools) € — 4241 & > %A Tivo - & 7+
RAEB A FOEA PR AN AT RAAFI R ATy R 2T hER P

(2) i g 527 U5

LHHE B LT AR I T h Rl T R Ky &
B R UFEA e B2 SN RMERED L %% (Jobsite radio )
B F2 g (innovator) fh i Bl AR hind o 4t R hE 5D ::lﬁi#F
T EH T F s LARBEH T LR i n
R - E TR

:l*:t nbv}

Y
s & L

(3) B F T2y E

2 Bosch #usiin s B4 — 2§ 4% N A2 AL B k T4 2 2 Power Box 9
%74 & PB-10-CD Advanced » i & & & %252 & b

333

334
335
336

337

PR 5T %P Amazon = o at
<http://www.amazon.com/Bosch-PB10-CD-Advanced-Player-Control/dp/B00020J1MQ>

See W.L. Gore & Assac., Inc. v. Garlock, Inc., 842 F.2d 1275, 1282 (Fed.Cir.1988).1d. at 4.

Id..

See z4 Tech., Inc. v. Microsoft Corp., 434 F.Supp.2d 437, 441 (E.D.Tex.2006), Under such circumstances, a
patent owner's right to exclude "cannot be compensated through monetary damages," especially "because it
is impossible to determine the portions of the market the patent owner would have secured but for the
infringer or how much damage was done to the patent owner's brand recognition or good will due to the
infringement.” Id. at 4.

Id. at 4-5.
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Ft R L BRI L P F T ARER LR B P A S ot UR{rikig
ASFEFME - 1;'1"4'1%342°

4.6.4 Transocean Offshore Deepwater Drilling, Inc. v. GlobalSantaFe Corp.3*
1 #F 23R

Ja 4 Transocean Offshore Deepwater Drilling, Inc.(f# # Transocean)#y 4 & ## 4
GlobalSantaFe Corp. (- GSF) s #hXE > 2T 1 &4 7 i LH -
%ﬂﬁﬁﬁ*’ﬂéﬁiiﬁﬁﬁi%ﬁ%ﬁm_(@ﬁ)ﬁﬁlﬁﬁﬁﬁa%mo
AEZFHFRGSF o Driller | foll sEB B v BT T hE2 X8 &) v &
TR ET AL EREET A JE R P T o F]et £ Transocean
Gl AR B L > Bl pd GSF A ERB P Wi - @ Ew; g
Development Drillers | % 11 » 2 iz = dfeg 5 ¥ - v 4% E GSF Plaprh & % A 241
L EIER > HFEFTE S R i Al 4z a1 & Driller P gk iveq 2 &
FIE - LP o AR L R P A G E e T r kB R A SRR R

338
339
340

341

342

343

344

See Canon, Inc. v. GCC Int'l, Ltd., 450 F.Supp.2d 243, 245-57 (S.D.N.Y.2006). Id.

Id. at 5.

See Abbott Labs. v. Andrx Pharms., Inc., 452 F.3d 1331, 1348 (Fed.Cir.2006); PPG Indus., Inc. v. Guardian
Indus. Corp., 75 F.3d 1558, 1567 (Fed.Cir.1996). Id. at 6

Id. at 6.

Id. at 5-6.

Transocean Offshore Deepwater Drilling, Inc. v. GlobalSantaFe Corp., No. 03-2910, 2006 WL 3813778 (S.D.
Tex. Dec. 27, 2006).

See Transocean’s homepage, at <http://www.deepwater.com/fw/main/Mission_Statement-138.htmI> (last
visited july 1, 2007).
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BB 2<% F o See NLRB v. Express Publishing Co., 61 S .Ct. 693 (1941).1d. at 2.
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%3 1d. at 4-5.

%4 GSF's senior vice-president and general counsel. Id. at 6.

%5 1d. at 5-6.

%56 See Abbott Labs. v. Andrx Pharmaceuticals, Inc., 452 F.3d 1331, 1348 (Fed.Cir.2006); see also PPG Indus.,
Inc. v. Guardian Indus. Corp., 75 F .3d 1558, 1567 (Fed.Cir.1996). Id. at 7.

357
Id. at 7.
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A ov PUERA DR AR g2

HA12d 4o oo

Novozymes®_2 % #1— 3’\4 ) 4 & & 4] (Amylase Variants) el — 5
”§ A o Genecor#_— RAm L Fw (Delaware) FI0 P A B RS Bt 4 o ehkh

LI @T (PaloAlto) ° EDC» # - TPV @ o Penle ) £ 2R i
v pE% (spezymethyl) ehde i 3

NZNAR] E_F #4 #5 # WINovozymessh+ = @ » # @ig ~ ¢+ 8 1 ¥ % >

%8 Novozymes A/S v. Genencor Int’l, Inc., 474 F. Supp. 2d 592 (D. Del. Feb. 16, 2007)

%9 Novozymes of North America, Inc. » #§ # NZNA -

Oy ;gi PEff % p_Dr.Teece shp £ @ (1) A P g £enT oy & 5 96% > P81 £p]5
11.98% ; tpt A ¥ o F FEF{od LB £ % i 50% - (2) s _Licensing Economic Review #F
AN MBI ETOEEE L AT% A S 1 E L 4% émw S 7.3% 0 @ ARk B A
B L S 5% (3) fit B %0 foitit Alip M el & 5 1%-8% o

! Id. at 592.
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AP R NP IR RS | - 2% o Novozymeste H p & frd o 7
B PR LA S e 50 ‘0315 % 1] 2 ‘0385 % 41 » @ Novozymes® 3% & 7
Lflewi— X®A o 35 Novozymesfrd 3 2P eng > HI3 29§ R # o F
% f] > £1996# 17 1p > NovozymesfrNAZAT™ 2 - B FEEEZ 9 BES
NAZAYZ - zipru s (225 f) 2 7 Bl 7 @ L HfE - » 4] 2
WG EA EAR ¢ F o R A A BRRGR WS AR A BER LR
R E - FNAZAGRES R T 5 ATk 104 T HAOE e TR AR E -
2 2 2 Novozymesiz 4 H & Jengfgia b 2 3722 7 5 0 Fpt 3 2 7 NAZAX & 84
AP RAZFR > DA 20 - BICRRD A R IR P s 42 4R
‘Gﬂ TR P P Fg e IRAs F w2 g £41F 0 @ ¥ Novozymesit 5
RED e A - Bt hB{le o8 AR kLA RELJITLe 7 20
FOEWE A A b ke fe B ] RH Lo PR ) do % B8 g
blde @ A rfEs £ B AE pF iR o

(1) av w2452

i RFE (e fR)T B kISR E AE 1 R 5 TREF SR - 5 NAZA>
¥ - Z2Genencor > 3 — B4 o 51999 g NAZAR 402 A& - L 7k s i3
A & L iTLiquozyme® > &2 2R 3% & FEL0315L L fl & B - e frd & FRE A sS4t 0 H
FREp N n Y L B RS AR FIU B Bar T YR FE
b3 oARE80% h b oo ?: @ %2002 & > 4% £ Genencor j& ¥ — Enzymes
BioSystems Limited (“EBS”) s % & 1! = flik k- "2 % - = & 30 5 2 EBSL 4 "= i %
T hH0385LE ] 50 E“?‘F’e’ifrﬁ* B BRI A S

%5 52004 2 % 5 B NEBS2HE R F R A 5 @ i¥Spezyme Ethy 1 f
Liquozyme & 5-#7& f2&-c13 40k > # F 7 ﬁﬂ)jmb sl Hatfld > ©7ecd H
it 4 o F 2t 2004 5]2005% B o Ak £ Genecoru [ *“quuozymeéﬂhiﬁ ¥ 41 & Spezyme
Ethy 1> & # Liquozymess } & j£80% T *# T 50%°% o

B BE LR R pm%ﬂy Boez fFE o HApG e § AwE
TR L flEH b Lo &R s &S ] @ Genencordp 7 2 ESB2:3R 4 77 4

%2 a "non-exclusive non-transferable right and license, without right to sublicense, to use the Technology in the
process of producing enzymes, including finished products and concentrates, and to make and use apparatus
and machinery of implementing and maintaining that process.” 1d.

%3 1d. at 595

34 “That same deletion in alpha-amylases from another organism, Bacillus amyloliquefaciens, was disclosed in
the Suzuki reference.” 1d. at 596.
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SERBRIM A 22T BB e E FEs R EL ﬂx B4 H g ch
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4.6.6 MPT, Inc. v. Marathon Labels, Inc.3"
1. # &5

R4 MPTH} ‘79051 1645 % JIM > 57 ~ £ATHRF 7 w e d {1 2 F B
i e 4 dp 4 Marathon £ Fe {3 134 44 48 > 3134 47 & Polymeric#l i 4 & 4%
(Teflon)*"?% ¥ & # #57 % (Smart Surface Placard®™) 2. 4 & priz2 R 2 nd 1]
AR RN ;fg ' 13 % B3 5 44 Marathon{ePolymeric g2 1 R 4 hd B &
floarpgmneagl TELER, .

o
1=
—

g2 d

J 4 MPT4rTKG (The Kennedy Group) = cEiE, FEHER Y HE A
2 ik 4 (placard) w4 & + » Boi@45 L  Jb r g oo ipdk B AIRA > B
FAIFTA S 0 5 ERIA > ¥ Ao eBay- % erfEz & i PR o r‘r&i’ %—% z
411 ;o # £ Marathon=#&7 #% (Smart Surface Placard) 2 43 % » 7

"S

A\l

368
369
370
371

373

374

Id. at 599-600.

Id. at 596-597.

MPT, Inc. v. Marathon Labels, Inc., No. 04-2357, 2007 WL 184747 (N.D. Ohio Jan. 19, 2007).

% U.S.PTO - at
<http://patft.uspto.gov/netacgi/nph-Parser?Sect1=PTO1&Sect2=HITOFF&d=PALL &p=1&u=%2Fnetahtml
%2FPTO%2Fsrchnum.htm&r=1&f=G&I=50&s1=RE37164.PN.&OS=PN/RE37164&RS=PN/RE37164>
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3L~ 2: g _‘:ﬁ °

“Smart Surface Placard” £ - fa k7 4 () > BARpbo 7 BEIER F 2 A4
PR X >H “fﬂf“é;’ IR EAFARREE B ERAE L5 o
FERERF XY S PFRPY SRS FREIEELF FIEHGHE
= & o % BB Marathon Labels Inc.=> @ ¥ > at
<http://www.marathon-labels.com/Smart%20Surface%20Placards/Smart%20Surface%20Placards.htm> ( *
SHFp e 2007 &7 22p )

Id. at 1.
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4.6.7 Commonwealth Scientific and Industrial Research Organisation v. Buffalo Technology

Inc.38°

1 #3235

375

376
377
378
379
380

See, e.g., Basicomputer Corp. v. Scott, 973 F.2d 507, (6th Cir.1992); See also Tivo Inc. v. Echostar
Communications Corp., 446 F.Supp.2d 664, 669 (E.D.Tex.2006) (finding irreparable harm where
"Defendants compete directly with Plaintiffs" and the plaintiffs face loss of market share). Id. at 14.

Id. at 15.

Id.

Id..

Id. at 13,16.

Commonwealth Scientific & Industrial Research Organisation v. Buffalo Technology Inc., No. 06-324, 2007
WL 1739999 (E.D. Tex. June 15, 2007).
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“IEEE” %, 4 “the Insitute of Electrical and Electronics Engineers”.
%2 1d. at 1-5.
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%4 1d. at 9-10.
%5 |d. at 11.
%86 |d. at 12; see also Abbott Labs. v. Andrx Pharms., Inc., 452 F.3d 1331, 1348 (Fed. Cir. 2006); PPG Indus.,

Inc. v. Guardian Indus., Corp., 75 F.3d 1558, 1567 (Fed. Cir. 1996).
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Supra note . at 3.
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patent Rights, 88 J. Pat. & Trademark Off. Soc’y 747, 748(2006).

%% See Mitchell G. Stockwell, Id.

3% n3 court need not balance the hardship when a defendant's conduct has been willful."United States v. Marine
Shale Processors, 81 F.3d 1329, 1359 (5th Cir. 1996).

%7 Louis W. Epstein Family P'ship v. KMART Corp., 13 F.3d 762, 769- 770 (3d Cir. 1994).
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See Smith International, Inc. v Hughes Tool Co., 718 F.2d 1573 (Fed.Cir. 1983).

See Robert M. Ashler, Injunctive Relief after eBay v. MercExchange, 30™ AIPLA MID-WINTER INSTITUTE
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interest.” eBay, 126 S.Ct. at 1842.

" See Dun, 209 U.S. at 23.
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Supra note 205, at 711.
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Universal Avionics Sys. Corp., 397 F.Supp.2d 537, 547 (D.Del. 2005)). Supra note 416.
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Supra note 259.

Supra note 205.

Supra note 227.

“there is a difference between exercising equitable discretion pursuant to the established four-factor test and
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Supra note 445.
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“Finally, public interest would not be disserved by the entry of a permanent injunction because *without the
right to obtain an injunction, the right to exclude granted to the patentee would have only a fraction of the
value it was intended to have, and would no longer be as great an incentive to engage in the toils of scientific
and technological research.”” Telequip Corp. v. The Change Exchange, 2006 WL 2385425 (N.D.N.Y.)
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