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Merank 1. Schechter, The Rational Basis of Trademark Protection,40 Harv. L. Rev. 824 (1927).

12Federal Trademark Dilution Act of 1995, 15 U.S.C. §§ 1125(c) :
I Lanham act 43(c)
In determining whether a mark is distinctive and famous, a court may consider factors such as, but not
limited to—
(A) the degree of inherent or acquired distinctiveness of the mark;
(B) the duration and extent of use of the mark in connection with the goods or services with which the
mark is used;
(C) the duration and extent of advertising and publicity of the mark;
(D) the geographical extent of the trading area in which the mark is used;
(E) the channels of trade for the goods or services with which the mark is used;
(F) the degree of recognition of the mark in the trading areas and channels of trade used by the marks’
owner and the person against whom the injunction is sought;
(G) the nature and extent of use of the same or similar marks by third parties; and
(H) whether the mark was registered under the Act of March 3, 1881, or the Act of February 20, 1905,
or on the principal register. |
PTrademark Dilution Revision Act of 2006 SEC. 2 :
I'In determining whether a mark possesses the requisite degree of recognition, the court may consider
all relevant factors, including the Following :
(1) The duration, extent, and geographic reach of advertising and publicity of the mark, whether
advertised or publicized by the owner or third parties.
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1) The owner of a famous mark shall be entitled, subject to the principles of equity and upon such
terms as the court deems reasonable, to an injunction against another person’s commercial use in
commerce of a mark or trade name, if such use begins after the mark has become famous and causes
dilution of the distinctive quality of the mark, and to obtain such other relief as is provided in this
subsection. In determining whether a mark is distinctive and famous, a court may consider factors such
as, but not limited to—

(A) the degree of inherent or acquired distinctiveness of the mark;

(B) the duration and extent of use of the mark in connection with the goods or services with which
the mark is used;

(C) the duration and extent of advertising and publicity of the mark;

(D) the geographical extent of the trading area in which the mark is used;

(E) the channels of trade for the goods or services with which the mark is used;

(F) the degree of recognition of the mark in the trading areas and channels of trade used by the
marks’ owner and the person against whom the injunction is sought;

(G) the nature and extent of use of the same or similar marks by third parties; and

(H) whether the mark was registered under the Act of March 3, 1881, or the Act of February 20,
1905, or on the principal register.
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® Trademark Dilution Revision Act of 2006 SEC. 2

In determining whether a mark possesses the requisite degree ofrecognition, the court may
consider all relevant factors, including the Following :

(1) The duration, extent, and geographic reach of advertising and publicity of the mark,
whether advertised or publicized by theowner or third parties.

(2) The amount, volume, and geographic extent of sales of goodsor services offered under

(3) The extent of actual recognition of the mark.
(4) Whether the mark was registered under the Act of March 3,1881, or the Act of February 20,

1905, or on the principal register.
“Jason Allen Cody, with trademark dilution ”likely” again, famous mark owners pick up where the left
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off. available at <http://technology.findlaw.com/articles/00006/010379.html> (last visited at
2007/11/1).
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