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Abstract

For responding fast economic growth in recent decades, China
government has started to contemplate on the protection of
intellectual property rights as well as emphasizing on pursuing
independent technology development. Take patent rights as
illustration, the average increase rate of applications from 2000 to
2007 has reached to 22%, and the total amount of applications has
exceeded 3 millions, Taiwan enterprise holds nearly 200,000. On the
other hand, the aggregate investment amount to China by Taiwan
enterprises which Ministry of Economic Affairs Taiwan has approved
has exceeded NTD 58.6 billions. Therefore. it is foreseeable that China
will be a major  battlefield of patent controversies against by
worldwide enterprises, Taiwan corporations especially.

This article made a study of the” damages cempensations of
China patent litigation and turned*out quantity methodologies by
means of legal science empirical study, which includes examination
on 400 judgments of patent infringement cases issued by China
courts and interviews with Chinasscholars and judges. The research
result may _be a reference .to.estimate litigation efficiency, and
furthermoregprovides a proposal.to.corporations for framing patent
enforcement strategies-against competitors in China.

Keywords: patent: litigation, damage compensation, payment of
pre-established damages:
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Black’s Law Dictionary ¥} “infringement” I #2R& % 1 “An Act that interferes with
one of the exclusive rights of a patent, copyright, or trademark owner.” P 647, 8th
ed, Black’s Law Dictionary.

Black’s Law Dictionary $f“tort” I 2R/ % © “A civil wrong, other than breach of
contract, for which a remedy mat be obtained, usu. in the form of damages; a
breach of duty that the law imposes on persons who stand in a particular relation to
one another.” P 1247, 8th ed, Black’s Law Dictionary.
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Rite-Hite Corp. v. Kelley Co., Inc., 56 F.3d 1538, 1545. (Fed. Cir. 1995)

ZIHURLY B 0 7 If a particular injury was one that was or should have been
reasonably foreseeable by an infringing competitor in the relevant market broadly
defined, that injury is generally compensable absent a persuasive reason to the
contrary.”

King Instruments Corp v. Luciano, 65 F.3d 941, 952 (Fed. Cir. 1995)

HHURGY K © "To recover lost profits damages for patent infringement, the patent
owner must show that it would have received the additional profits "but for" the
infringement. The patent owner bears the burden to present evidence sufficient to
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show a reasonable probability that it would have made the asserted profits absent
infringement.”

>3 Panduit Corp. v. Stahlin Brothers Fiber Works, Inc., 575 F.2d 1152, 1156 (6th Cir.
1978)

> HMUE £5 27 a patent owner must prove: (1) demand for the patented product, (2)
absence of acceptable noninfringing substitutes, (3) his manufacturing and
marketing capability to exploit the demand, and (4) the amount of the profit he
would have made.”
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by the licensee for the use of other patents comparable to.the patent in suit. 3. The
nature and scope of the license, as exclusive or non-exelusive; or as restricted or
non-restricted in“terms of territory or with réspect torwhom the manufactured
product may be sold. 4. The licensor's established policy and marketing program to
maintain his;patent monopoly-by-net licensing others. to use the invention or by
granting licenses under Special conditions designed to preserve.that monopoly. 5.
The commercial relationship between the licensor and licenseegsuch as, whether
they are competitors.in the same territory in-the same line of business; or whether
they are inventor and promotor. 6. The.effect of selling the patented specialty in
promoting sales of other products‘of the licensee; the existing value of the
invention to the licensor as a-generator.of sales.of his non-patented items; and the
extent of such derivative or convoyed Sales.7. The duration of'the patent and the
term of the license. 8. The'established profitability of the product made under the
patent; its commercial success; and its current popularity. 9. The utility and
advantages of the patent property over the old modes or devices, if any, that had
been used for working out similar results. 10.The nature of the patented invention;
the character of the commercial embodiment of it as owned and produced by the
licensor; and the benefits to those who have used the invention. 11. The extent to
which the infringer has made use of the invention; and any evidence probative of
the value of that use. 12. The portion of the profit or of the selling price that may
be customary in the particular business or in comparable businesses to allow for
the use of the invention or analogous inventions. 13. The portion of the realizable
profit that should be credited to the invention as distinguished from non-patented
elements, the manufacturing process, business risks, or significant features or
improvements added by the infringer. 14. The opinion testimony of qualified
experts. 15. The amount that a licensor (such as the patentee) and a licensee (such
as the infringer) would have agreed upon (at the time the infringement began) if
both had been reasonably and voluntarily trying to reach an agreement; that is, the
amount which a prudent licensee -- who desired, as a business proposition, to
obtain a license to manufacture and sell a particular article embodying the patented
invention -- would have been willing to pay as a royalty and yet be able to make a
reason-able profit and which amount would have been accept-able by a prudent
patentee who was willing to grant a license.”
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