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OECD definition of biotechnology

“The application of S&T to living orhanisms as organisms as well as parts,products and modesl thereof,
to alter living or non-living materials for the production of knowledge,goods and services.”

The (indicative,not exhaustive)list-based definition is:

e DNA (coding): genomics,hparmaco-gentics,gene probes,

DNA sequencins/synthesis/amplification, genetic engineering

e proteins and molecules(functional blocks):protein/peptide

Sequencing/synthesis, lipid/protein glycol-engineering, proteomics,hormones and growthfactors,cell
receptors/signaling/pheromones.

e cell and tissue culture and engineering:cell/tissue culture, tissue engineering, hybridization, cellular
fusion, vaccine/ immune stimulants, embryo manipulation.

Immune stimulants, embryo manipulation.

® process biotechnologies:bioreactors,fermentation,

P P TP -
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’ EyAny technique that uses living organisms(or parts of organisms)to make or modify products, to
B ERAny tech that 1 ( ts of )to mak dify products, t

improve plants or animals, or to develop micro-organisms for specific uses.”

° L £% “A second, more narrow definition refers only to  ‘new’  biotechnology : rDNA, cell fusion,

and novel bioprocessing technigues.”

! P EL “Biotechnology is the integration of natural sciences and engineering sciences in order to achieve
the application of organisms, cells, parts thereof and molecular analogues for products and services.”
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¥ See Michael Shuler, Development of Biopharmaceuticals: An Engineering Perspective ,in
BIOTECHNOLOGY-SCIENCE ,ENGINEERING, AND ETHICAL CHALLENGE FOR THE 21¥ CENTURY 110, (  ed.,
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* Id, (citing Joel 1. Klein, An Address to the American Intellectual Property Law Association: On the
Subject of Cross-licensing and Antitrust Law (MAY 2, 1997), REPRINTED AT HTTP://

WWW/USDOJ.GOV/ATR/PUBLIC/SPEECHES/1123.HTM).
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Addressing New Technology, 34 WAKE FOREST L. REL. 827,840 (1999) ; b1 15 2 [?i R % SI1K
P 05 ap FLYE (NS 1 gL (2% & o See Regulating Scientific Research. Intellectual Porperty Righits

and the Norms of Science, 94 NW. U. L.REV. 77, 133-35(1999) ; | 5 H S5 T 2t gl [ﬂ’&'ﬁ‘/ﬁjt

ﬁa’ﬁﬁ@gﬁ?@ﬂt;{/gfﬂj@ ) @4 ﬂjﬁp“g F' R UTu%F }Ej‘:ﬁﬂja GrEr,

66



BHEEr > VRERBRRESRE BAEINE R ERhG T T 8
FETERECE R VR - U I S o 3 Btk UL T R LR A R
fRi4 H A E4re HarEM A2 1

Foafms BRIy adfkaiy kY ’wawfgv} Bl b T oo
TERESAREF{ AR o AT B8 LA EEFL S gy
0 L % & R45 0% ) (pre-packaged patent) #-7 { #£ 5 # B8 > @ L 4 FE e end]
BT BEF LB GRS A A BA A L RE]
SRIFT S T FAR L FE R o R BIE R A L A R
fr fE s » FREJIF A USPTO)E 8 L 7 - F £¢ 30 Hag ¥
- RAIRE ki R R B A W A EY TR IR 2R e
Rehg o b @ £ g niRg o 12 USPTO & Asnird| a2 H 4 £ 7
ERBIEE OIS R A NBEERE R R R IR A 8 g e ke

R R R R 08

% w38 5 43218 (non-voluntary-license)

AP HEAEY g AREEF LG HAE LG EER A AL RRN

M AR AT FA LA B AL O R e L AL
Ao bTmE AR LEAF T E S G R EREES REHL > TR ST ol

Cp e e E o BB ETERLE LA 2R EREE TR ER
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See Kate Munasinghe, Searching the Patent Pipeline: Understanding Which Intellectual Property Has
Already Been Staked Out Is Becoming Critical to a Successtul Research Center, 14 NATURE BIOTECH.
1165, 1166 (1996).
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See MALINOWSKI , supra note 121, at 8-36. Sources: Karyn C. Finamore, Contracting with Contract
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See MALINOWSKI, supra note 121, at 8-31.
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“ Id. at 8-35.
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GLOBAL MARKETS 29 (1997).

* 1d. at 25-26.
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105



¥ = T2 ER
5 - % T2 MR

AFHATME Q2 B RERDASTGE LT AT T ESHEH
% (considerations)® 4 Z AR 1+ & L SHpAp AR R o 22T P F AT L (D)#
RAED AR f TR BOFEMAR Ry E R RAFTALE (DT

w%iﬁ%ﬁ’%w?%%é%ﬂﬁ%%é@Nﬁiﬁ%ﬁﬁiﬁﬂﬁ?é
PRI R E VoA R 22 AR WU AFEMAELT S ?
TR T £?>w3>w§%%nEia%’@ﬁﬁ’ﬁJmFgﬁ° e
FEARAGE BT A L RE B g R RIOEG (DR EREES ROH
AR REL

T

o

!

1\\

G 4] (D)RPEFZ A AT B G QiEK 0 ¢ 355

ﬁfﬁmqﬁ% LL1570

TP LW FRERG TR ON F 2 2 AT
i g

-~ £.19# F(Scope)
REESTEE 57 DT CPRR 2 F 05 o0 R

FRfEflIt > zie 427 B 11 RRRSET B 2 -

~

o~ i H

Thaspafli 52k Sn- LR » peahz 2R > Bk o
R S

BRALTFERT BASBEA? 7 F YL AR PRJIT 7 FHZ
TG HER A (a)FTFFAR AF T HL 5 (D)RATAE R BT

(OB ERZEFFF P2 ATHARS R A SIS o il AR

I

I o

B R R
Ior RO A AL H R i SRR E R

NE RECE Rl S AL S

LR AT ERS SRS EES E LR § T RN R

=g

7 See MALINOWSKI,  supra note 121, at 8-62.
" Jd THOMAS F. VILLENEUVE ET AL., CORPORATE PARTNERING: STRUCTURING & NEGOTIATING
DOMESTIC & INTERNATIONAL STRATEGIC ALLIANCES, at 3-7 to 3-75(3d ed. 1998).
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““ THOMAS F. VILLENEUVE ET AL., CORPORATE PARTNERING: STRUCTURING & NEGOTIATING
DOMESTIC & INTERNATIONAL STRATEGIC ALLIANCES at 3-7 to 3-75.(3d ed. 1998).
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See MALINOWSKI, supra note 121, at 8-76.
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ld. MALINOWSKI, supranote 121, at 8-77..
15 U.S.C. §4302 LY Y
In any action under the antitrust laws, orsunder-any StateJaw similar to the antitrust laws, the conduct of--
(1) any person in making or performing a contractto camry out a joint venture, or
(2) a standards development organization while engaged in a standards development activity,
shall not be deemed illegal per se; such conduct shall be judged on the basis of its reasonableness, taking into
account all relevant factors affecting competition, including, but not limited to, effects on competition in
properly defined, relevant research, development, product, process, and service markets. For the purpose of
determining a properly defined, relevant market, worldwide capacity shall be considered to the extent that it
may be appropriate in the circumstances.
1993 Amendments. Pub.L. 103-42, § 3(d), substituted "joint venture" for "joint research and development
venture" and ", development, product, process, and service" for "and development" and added provision

authorizing consideration of worldwide capacity for determining a properly defined, relevant market.
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for the Licensing and Acquisition-of Intellectual Property: ,IP Guidelines) ° ‘T) +%4p R
Bl E & IR PRt 4o
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 See Dep’ 't of Justice Vertical Restraint Guidelines §2.4 (Jan.23, 1985).

" See MALINOWSKI , supranote 121, at 8-79. see also ALAN S. GUTTERMAN & BENTLEY J.
ANDERSON, INTELLECTUAL PROPERTY IN GLOBAL MARKETS 42 (1997).

171

1d. MALINOWSKI , supranote 121, at 8-49.
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" Id(citing IP Guidelines, at §2.2)
" Id(citing IP Guidelines, at §2.3)
"™ Id(citing TP Guidelines, at §3.2)
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A1y (IP Guidelines) ® 4p & » & Z| i)™ » &2 30(DONM-F i § F #t # T
[SERS s EAPE X e

L~ Bg5g T35 & 0 Rdpd TG & {193 58 0R3% ) (tying)

Pl TAIE B A SR RIS (ed)shd B b o 4NN R AT

# 34  (market power)2- 3L 7 A~ F > 23072 ¢ MBI H s i E

P LA RN R T T B R A T AR AR Fr - O I
ﬂlﬁl;ﬂﬁﬁ?] ) ;J[gyl I‘~[ I‘Ef:ﬂﬁg ﬂ” °

" ALAN S. GUTTERMAN & BENTLEY J. ANDERSON, INTELLECTUAL PROPERYT IN GLOBAL
MARKETS 42 (1997) (citing IP Guidelines at §4.3.2)

" OBIR R R T T A R A R R R o B T

BT - N ] - E R
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S HEREYehG A @A R R L k2
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VI RS R R RERSHE T - 1 Ly R (E  e
(control compeition)f 5! » SF S HF{NE | « ¥ AR (LT - A 22 P
iﬁlﬁf»ﬁif’fﬂ ER '[‘%Elﬁlgilg##iﬁﬁ\ (1) TR ITFﬁTHUB ﬂfﬁ’?‘fﬁ,l o o s g
PR R R P S B l[*]%(claum) E“f'“ VSRR R R P [E{F%[ﬂ
(cause of ~ action) » [ JUiF HTATT o [LARFRES By - HEF(RE 12 B9 1R T 50007 ) - S
RERal it IR amﬁ@f“@an [HBFI o JR R SRR 7 5 (2)RFES ]
fflr > Iﬁlrhjﬁﬂjﬂﬁil 5 S F’fﬁaj‘f;;@ BEIRNEEES UIES oAl R o e
AOSEL R S A [ﬂlrﬁp = ()P FHERE VRS 2 IR TFH L R
T grgJ NG ER TSNS J/Ffﬁﬂﬁll':p ; (4)%%{]@5 Rl AL *ﬁ"?’ﬁ’%ﬂﬁ' S
W] A VR AR # S ST SRR S R PO (A )
JEH] o 32 Michael A. Epstein, Antitrust and Patent Misuse. — Jv]je” & Wﬁﬁﬁwﬁaﬁﬁ% f[ Ll
M ﬁ??&'f{} =13

™ Supra note 180, at 44-45.

MR B T T I R M BB P - 2
HASZAIE]E » Sp A 7 E A - FEAS-

* Supranote 121, at 8-80.
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2 o dT 2 BRI BB EILT D § ARG BN RFEAEEG 2 A LWL
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3 & F2 ¥ (cross-licensing) 248 A & Fip e A n H B g L a2 2
WOk kR PR B LIRS 0 AP A ﬁ%ﬁ%ﬁ&i B EER S S
RARTRE Nk ] R EEEEE S AR B L T A

(grant-back licensing) # ' o

"gedg 0] (P Guidelines) A5 AR Xe i 2 B 5 £ 97 T IFd KL
ﬁﬁﬁﬂ%ﬁﬂ‘%ﬁi¥*i‘%%9”' FHEAB AT S A U
H e FpFen B4 F 1R KR Sl e Ad o AL R R S A e
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flo@maye B SRR TETE 2 oA ERT B SR A
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zﬁ?‘x
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75\‘5/”1‘@— ﬁﬁgiﬁﬁ&/%ﬁﬁﬂ’%éji?mg— -rg,ﬁﬁﬁ..»ﬁ,’_v%@

(I )w 4 $ f# (grant-backs license)

ST T w AR 0 R TR L iz PARFAEE T 2 T AR RTR

CEI R - BRI T PRI R AT jﬂJiﬂfﬁ-’?@Hl@g vFI- 02 0 ﬁ'? '[
LTI o SR A  EES

o [ﬁjmﬁé}d} s Fl= OH -

g TR | (IP Guidelines)$s.5.

™ Supra note 180, at 46.(citing IP Guidelines at §5.5).
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T3dE &R (IP Guidelines)§5.6 R & >+ 2 F8 (DOJ) F# w A BB iE i 2
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TV AR T O N R AT D Feni L R 28 27
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T TR pi— BEJIREES OT 0 IR LU
‘Eﬁ@ﬁ%ﬂﬁ%é&%’%ﬂ—iﬁ%ﬂ%*ﬁi“ﬁ%‘%iiﬁﬁ—i
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192

See supra note 180,(citing IP Guidelines at §5.6)

193

1d. supranote 180 , at 88.
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ook b W T sRiE 2 | (per se unlawful)'™ o T 3242 & B | (IP Guidelines)

\

REAL P i $8DODH-E ST E M A BN N 5 ¢ § M G fer

FlodFF kR Ty RE2 ) ZRF URFELAFH

-7 mE— "THEEBER T EWMB LR (7 Regulation 240/96” )
WERE AR B8 2 #EREL 2RI 2R 22 P
AFEGR R R 2 T o BOR R O L R AONAZARTM A Bahle R b g
R Ewp ¢ ARY T BEAMEBE T3l g REREFE DB
oo DLRGE R T e £
BERLZY MRS g AR ) FA R AT R R P
%) ) (Treaty Establishing the European Community)™ % ~ -+ 7 £ 2 %> £+ ¢
R g 28 TN d pd g% Mz g2 s %28 &7 H s
P2 e Pt A ¢ BB LE TR RE BB L Tt B (Cartels) (7 5 o
g B F 0 T ERBIES e NI s Re o Bl THmNER

WEN | 5 ALT 8- F2 LB as@Enad TEMERREY F A

unenforceable) ° #* ¢ > T E B REIES | o~ LA ERR AL # o
BERL EHEIEA PR AR AKRPF TR GFER EFEHFES
BMOAmE L e AMEP 2P RZRIAAFR A AREN HFBF L) Rt

" See supranote 177 .

 See supra note 180.

o lﬁ'?""'ﬁzf{ FRVRIE 1= Ju = FHEEE BT éﬁﬂ o TR PR [[ilfR 155 (Treaty Establishing the
European Economic Community) » iR ST » H 17— Jufe FRHE ﬁE [ R == (Maastricht)
Uy T?EE %54 | (The Treaty on European Union) ° T U] PR s f' ?5' 79, B6k TR

H fﬁJﬁE [%%% | (Treaty Establishing the European Community) °

" See THOMAS F. VILLENEUVE ET AL.,CORPORATE PATRENERING: STRUCTURING &NEGOTIATING DOMESTIC
&INTERNATIONAL STUATEGIC AALLIANCES at 3-64 to 3-66(3 ed. 1998)(repeats the operation of Art.85).

198

See MALINOWSKI , supra note 121, at 8-82.
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“Jeanne Clark et al., Patent Pools: A Solution to the Problem of Access in Biotechnology Patents?4 (2000).

available at http://www.uspto.gov’  web/offices/pac/dapp/pola/patentpool.pdf.
* See Carl Shapiro, Navigating the Patent Thicket: Cross Licenses, Patent Pools, and Standing-setting,
INNOVATION POLICY AND THE ECONOMY, (Adam B. Jaffe et al. eds., 2001),available at

http://haas.berkeley.edu/~shapiro/thicket.pdf.
“ See ERNEST & YOUNG ECONOMICS CONSULTING AND QUANTITATIVE ANALYSIS, THE
ECONOMIC CONTRIBUTIONS OF THE BIOTECHNOLOGY INDUSTRY TO THE U.S. ECONOMY 3

(2000). at http://www.bio.org/news/ernstyoung.pdf(2000)
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** See Bradley J. Levang, Evaluating the Use of Patent Pools for Biotechnology : A Refutation to the USPTO
White Paper Concerning Biotechnology Patent Pools,19 COMPUTER & HIGHTECHNOLOGY LAW
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Hgﬂf‘ﬁj Eﬁlﬁtﬁh 47% YARBFIE 5 (BNl eLyA @i fify u!e]@h U 5 (9l PLsAs

il & i E]"F‘ See Steven C. Carlson, Patent Pools and the Antitrust Dilemma, 16 YALE JOURNAL ON REG. 359,

SUMMER, 1999.

S 1T = S @ R N
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= % p , (Antitrust Guidelines for the Licensing of Intellectual Property) » % ¢
RTEFIREEHE By B AWMLY 258 17 s d HUEP-ad B ATT 2 23R A

=3

(3545 4c) -

% & 4 A F AT TR WEM A AN M R AL
- LA ERE &
ABHAESVEN €0 RIS ] - 3 AR ] E# % {(blocking,
complementary, or competing patent) i* & » M RN EE 8 PAE 2 QP T A &

5
At oo WA W ACT L
(=) s+ 2 1 (blocking patent)

e s+ % Ji(blocking patent) PR A sbesd B A BB LIS 0 F - A B F
PEGEFTE L AP R dpde T 2 g S - AR R BT S -
R AR BT s R - Rl RO BT RS
B R AT @ % o 2B 8 BT I S g0 2 i) e gt B (blocking
patent)”’ o & A b3 g2 ad A- {LOERSY > FHEFERE 2 BT
% PF > 3% 4F % % (The Wright borthers) & & — JE%%'E‘ B I RIEE R H A H T
RO FEHE L3 A0 HF 2 #E7(Clenn Curtiss)> 73 41— 38§ B
FEREALI L A EE R R A LR ESLE S oA %
R B ATPE IS KRS T BT FRE R R flZh 0 Fla H TR
FHn g 2 BlIesre s i i % I LB RATF] 5 Bl n RAGS | 2
PE > ZNFREAIPFILERRE S SR LB T RE  FHRE G T

Prg enFEL e FlUt > 2R RIS RS EF T R FE A BT R

** See Steven Carlson, Patent Pools and the Antitrust Dilemma, 16 YALE J. ON REG. 359, 363(1999);see
also Bradley J. Levang, Evaluating the Use of Patent Pools for Biotechnology : A Refutation to the USPTO
White Paper Concening Biotechnology Patent Pools,19 COMPUTER & HIGH TECH. L. J. 223(2002).
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EE gl -
(=) 3 A Es s 12 & Jl(complementary, or stacking patent)
$ A 4R 1 (stacking licenses)dp T AR F BV 0 E R IR 4 2 R 0
Mgt AR 2 RIS ¥ - 2T EEE 0 @50 R 577 SR
PR F O R AT J BB R R 3 BT R

ENAAFURAEPASFAFER) RET - B - B’

=

[

ERES T AR EERE-EEY L LI EEEE S Y £ I
HPAL I et I e 4 AR - RO P et A TR S
BB s A S TS e WA ST - HIAL R LEIA LY B
BL]; A T FE &L S R e & G ] A PR 2L )

215

2B &G T3S f S 4] (complementary, or stacking patent)” e
(= )i # 1 & fl(competing patent)

e & A2 5 A g A3 FenE s 35 B & il (competing patent) T 7
g r AR Bw Foa 240 2 RAS UG ERN R LERD
BEHFIRET > FFLRTC AL EE 2 TR VAR ERBE )
(competing patent) ¥ £_+ B 3% Flenp RS % a0 % EE # 4 & f(competing
patent) s #1138 17 > % e g v @ AT P e ST

CELE-F 3

' SeeLinda J. Demaine & Aaron Xavier Fellmeth, Reinventing the Double Helix: A Novel and Nonobvious
Reconceptualization of the Biotechnology Patent, 55 STAN. L. REV. 303, 415-21 (2002).

 See Michael A. Heller & Rebecca S. Eisenberg, Can Patents Deter Innovation? The Anticommons in
Biomedical Research, 280 SCIENCE 698, 699-700 (1998).

*" Supra note 96, at 224.

216

Supranote 92, at 365.
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= ~ F 25 2 &Jp(The tragedy of Anticommons)

R iae T aFF S TEHT R A FINDNAR %7 g a &R
A PR T HAE TR I lﬁgﬁw&fﬁ_mrﬁ 3 2 & (The
tragedy of Anticommons)2 F* 3% o 73§ T F &£ 5 2 &l | hdp 7] 5 A HE T
RIS T FIRE AL B - BAT Gk R B REFA
ERFThRBRESNY 23 EASRERRE BB > BE HF T
Rt ot end JIAST T 2R R 0 B Ao F b IR 4 0% - R
Rpede rj g B A SE e - BASHl(hold-up) 7 5 0 FRR-ERZAK L
FREIE AR R UEcE- N - S L A FIEE TR SR TS
OFEERZ B A A ERO BJIENRZFOFE I A iy 0 (iR
DET B AIPF e et F TG FIR IS R N T R g T A
AT PR AT - 4 (T A B R ATIRT FoR ko A I 2 FiRE R
PR oo A€ 5T Tl 8 pRTE 7oA ﬂk—ffif-[&{ﬁé% AL R EXag)i A

Bimis o FEwE A ml%’fé% Hr bk e JR T TRl @ o F - i

217

See Michael A. Heller, The Tragedy of the Anticommons: Property in the Transition from Marx to
Markets,111 Harv. L. Rev.621 (1998) » @ ficlt T U8 V20T ) (RIS 28~ SR o FIRy
HrE) ~ HCEAE PJ TR el T RO R R A > S TR R A | R
VAT Ff VL T R ASREE] o o i Heller | | @5 Hardin v 1968 & A<fy T H M VR ) (The
Tragedy of the Commons) V540" [l |55 E= Fﬁi" [FPIPREE L A ErpLY B & R
A )N PR AR SR A 7@3‘@‘3 P3P ORISR i
P S - £ e P A » [~ 2 SR ¢ SR
PRI ﬁﬁ’é (I T‘@%Q-Iellerg‘”HardmlH[n H,j—rnﬁi’ firs ’5 A T A J/Ejf F =g Rl
1 (EP LS P 5 2 R SRS 2 B S og) >
PAEHAHS o S GLIF i » 2% Pop sy i 9 P00 BT 7 ) F R 977
ZEI W FI- A o Alsosee Michael A. Heller & Rebecca S. Eisenberg, Can Patents Deter
Innovation? The Anticommons in Biomedical Research, 280 SCIENCE 698 (1998).

21*"4&"?35{,[’3}3 FEJJ FII% fiy(patent pool) == > 1 phik ;> B EIERSFHAT > 577 o = 1 -

29

See ROBERT P. MERGES, INSTITUTIONS FOR INTELLECTUAL PROPERTY TRANSACTIONS: THE CASE OF

PATENT POOLS 6 (1999).
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FESE BERR- B ohd SR 0 # T2 AAR R AR R en® iR eh 4
EXEFEETLJIBE 4:;1* e g AP T E £ i o & - 2 R
B A 30l LA AR i R E - B - B TR sk (tollbooth) 0 et A e

Bt 2 HERIT RER S A 4 0 L AIATER R ¢

TE &G iyl o e TErR G iR A R R - AT R B RE S LR

R ELSEE T ARES 0P L ENTHEIRETTS NS S N R

T
S
E-)

BEP AT o lhes FAPHKERF IR v FAL QL ERRE
g F S AT T E(AeESTs) o @ § ik A TR B G B R pF o € id
B@p%ﬁ%@ﬁ%wm%’ﬁﬁnﬂaﬂa%gi@%mowﬂ’ﬂ¥z%
BAcaregi B )2 gL IR g R AR B I 4 S ALY
LA AT R G okt o R AL FF R @ (Genentechine. ) A # 8 e F 4 Joffre

Baker % % w17 Ap BOTIEF 0 S A FHGAR A S 2 1 o R % 5 ek 4]

‘)=

et A I £ BT R E D F A TR A TR SRS B

é«r_—

Flo @B RALT GRS D G0 o gt AR fliiE) s o R R
B AR LI LT Gt bl o SR A H A F 2

(anticommons) &3 % » 3F 4 e o B A mt oo

Eidd R A Ren PG G A T A LS {1k s s i) o 7]

B R S TR AANEE IR AL B BRIV EEF G RS 2 R B AL

W eiaA L TR B F PRI PR B v S
2

F B % 1 & # (patent pool) e 3¢ f# A

I

[4
L
bl

iy

HOspLE R r%#’”ﬁ?*f?ﬁﬂ Ve PR AU B S Fﬁ A

*ﬁ?jj,‘zr jEIEJ ) EJ# b S A
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FzE BAIEE 2 JIEEL

-8 BAIEE 2 Ry

- ~ 2% I3 %5 (USPTO)2 & 2

hele w2 ot FREJIFEAUSPTO) e A2 N L1847 7 i
Rjadd A EY B SR 22 - T HEEJIEEF e AEF D
BRI R P A B A F A R AL e e A R R AT

() EHIEE VT RABAE Y FlEmEARF S T d R A

REFAR AR S hd B0 P 4T DNA P E R TR A SRR

ETSs(express sequence tags)2 #7743 = % #& I & {1¢ 5 2 $ 42 L5 %05

ffe gt & 4 2 s 4% 14 2 {i(blocking, stacking patents) ~ B~ (¥ 324§ %]
B F R g 8 BY A UBRE AR S FE o B L S ek )

P Tm e AT Sl BRI EF - LA

2o PG BAT PR P RSB (] PR AT 0 B AR A|RT o
S)EBAIRE T ML AR
FR- BT ARAERL DR VRS R AL Sl

BB fIBF20- o BRFERNEP N2 A A R F R

U2 3N A FEFTREAGE R ERATIROET  Fhop - ko

fu

AR PREFHHEJRI AR ELEAF S A B A ETLHAER
AR o RE O FMERT G P AR - @2 B flEs s H A g
Lo phE ez Ak BB E A AN E RS A S AT B
2aEr U ERE M2 RIRFST AT EREE
FHHATF RN E R A (I VREFEAHL ST AN A SEAARY TR
2 EAELAES o T EEE 2 o

Z)EJIEET A ATh %
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APBAEFHEFAEIFEF I A CFEERAL - FFE S 5R I T
LF5EFECHE-E AT TEBRG2ZAE - L AL
't e~ EARMBITZ B EE | DEJIE A H 2 KA ETHE
SRR SIS BRSSP AN AP SRS T RS
FEFH ¥ - L2 IS D0 B e < 308 G AT S o
(z) Bl g7 i g+ | Fadusrgin
EEETEE g R EEHNT RO - EREFHRA
(USPTO)in s A 2 AW ¢ 2 7 @ fle — 75 3RALY 1A% £ 47 7
ThROBGE UMY AR IREFEI R LT o F R
SERMHE Y B2 @7 2 T2 AHT E2 I s
DAL BEE R TRED A
-~ FRWmNE L L R € (the Federal Trade:Commission,” FTC” )z & f#
=R E 5 £ R ¢ (the Federal Trade Commission,” FTC™ )@ iulF iz 235
A FTRIATE B ik hE N BAIR g B DGR 2 MR EE
s pe DRI E R e RREAR P T e RA P kank g 2 A
PeF g A A H A A o
EFROZFIMP DR FERHASTE - 4 S ERFNLERL L RN

ZREERGFCFRN-RZINR-IT -4 4 E FRHSY

e

h.i:t

=S

PRETC) »EEFRFEM 2 5 - EHNAFR-FEFRRS & 5 77230
2 B0 5 (DOLFTCO)* A7 R4 ¢ B4R 38 chpe ) > @t g - 4 4 T & > gt
(A3 8 L M F AT E 4 A 42 7 5 2P (Antitrust Guidelines for
the Licensing of Intellectual Property » IP Guidelines » 2 & f§ f T34 8 R] | ) > 18 %
FEHEFEE o T S ERMNL R g0 B T ER ) (P Guidelines) ¥ #ri

EER - LB BRI o7

2! See supra note 207, at http://www.bio.org’ news/ernstyoung.pdf(2000).
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(CH)EJIE g ories g - By A f FRER i B I A PR T

F kB AT o
B PR RIS Sk LRI T AR L ARG 5 A R AR

o BEEEF e AV AN - PR P B R ARV e SR
ZAEFEEEF  EESEVEANEp LR PP PHEFFLER o
Fwﬁﬁi—iOO&@vﬁ%wﬁ%ﬂﬁﬁﬁ%—%%ﬁﬁigwﬁzs%?
defEE BB A REWHEIRAE S cBEHAAEJ DI R EETES
Fd - H- 3JREET TETHTE 0 A A dept Tl 5 A S aniid
T LR g BE g R 0 4 g MUERTRATORE F B o 6]4ok :TMPEG-2
B I E g TER- BRI PR RER T R RER D FITRA
o BAARERE > BAIE 0 TR A TR IERE S 12 A LR DN
o R s AFERP RHEE T S JlER e e LY 0 BB
P g R d B ¢ BB RN L Bl e BT B FHE e iRY
4204 5 @ beiE OB P i de

(Z)F - BEAIE i Al b fLEE B FH 7 MR b chd 4 o

FACBES - BEJIEE BRI OT R o AL B
Flrsn cng RFIZ AL KA RL o B IR KHE Y fF RS R T
PWL RAIEE T kA R o RE T A A B AREHER L Ag
Eodon Rk MEJESR > B F TN FEEREE 5 0 B

BERET - BIEE ] ] R IR R ) R

e ﬁg—liﬂ #I' (blocking patent ) e@ﬁﬂﬁﬂi@ IR 2 E 4, i TR [PAR ] BiTER. ~ i JTEJI |
F:, o A =g ﬂ’ FIl > (A “blocking” patent is define as patents which have claims that overlap each
other in a manner that the invention claimed in one patent cannot be practiced without infringing the claims
of the other patent and vice versa.) MR IEFABIGS A ~ F L HWEEE TN AR PF[#IF'U EJ’ al
F#E[2(Staking licenses give the owner of a patented invention used in upstream research rights in subsequent
downstream innovations.).See Heller & Eisenberg, supra note 214, at 698.

' See ROBERT P. MERGES, INSTITUTIONS FOR INTELLECTUAL PROPERTY TRANSACTIONS: THE CASE FOR
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RV e B - BT AALJIRE-FRAENEE - BOFT
R L e AABJEARTRE N AHEEFRL FOER  ERET
Fo L3Pl SR EEIIEAG T Tded BB Be kR ok
- R PR R R E T ARGk i I R T R Ry A
SRl & 0 FIE B P R R F 2w RO EF & 0P AT £
Flizgd b Eflm 2o B & F MM T 2 EF L T (anticompetitive) 5 T 30
R4 (hold-up) #% - Tt & 5 (T @ 2h 2 3%) e & Pojiv— I 5
Kefgioe g RIEE R R E § R R R e UL flR R
TAEILHE 0 ML T Rt R nT e A b HEA LY > 2 E A A
ERFUERF FIL2HAEY § - AXDPEFLELY S A AL H T
BT R R AT P o

(Z)B I8 F D% = BAF e b 'a ik Fg e

Jedele g s - Ao - B R JIEE TR R § |00 R T ki
b m P B AIFTEE S o B TR B AL A A RPEINA (T 2L 2 IO b
T A e R IR F R it g R - TR E Bl
Pl bihpen i a1 EHEGE ) i - #6172 » MPEGLA®
FIEF? A ARFIHLE A A FAPEI AL P o RA L RLE
Pefeg Tok A Ed At BE g R o2 E g R EHNDEISE  dopt g
RFEHEREAEP PBEF FE -H- BRpFTATIAEET &N

Fgtad LA Ea 5 - B~ Ach ' 2 3 AR B PO s 4] 0 § R

2/

;'}L,—",;Eéqﬁ V}\%] 3 L_”f‘]o
(2)EJIEE s e AT & T AT RDFRN | 52 d &
A F e

BHEERET - BNEREABREAT LY AT AMEfIH AL TS

PATENT POOLS (1998), available at  www.law.berkeley.deu/institutes” bclt pubs/merges.

® Levang, supra note 96,at 237.
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A F e d B 0D LR SRS ¢ 2 e § g s P
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* Gilbert Goller, Competing, Complementary and Blocking Patent: Their Role in Determining Antitrust
Violation in the Area of Cross-Licensing, Patent Pools and Package Licensing, 50 JOURNAL OF PATENT &
TRADEMARK OFFICE SOCIETY 723, 725-26 (1968).5’% (g1 ?E'f Fll(competing patentyRLfFi ™ 4] 5+
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RAFLH S Bt FE% 5 B2 bl 4 B e RS 4 e
£ ot F T A4 F A gk o
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FRGEEI?Z B E?E S S RFAp A FEB G F L F
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Steven C. Carlson, supra note 92,at 387.
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PR ETARRE A 2 AL 2 R g Al A 2T AL HE S HE
FIEghr - BRF—F L4141 4 RE &% Jl(invalid patents) ° 4
FHEABG BT RAK FHFFOTEE b B R b R 2 P
I por FF e MR L EEE o gtk FRTEINP R WY 4
% F ¢ (the Department of Justice and the FTC) ¥+ % 1 & ¢ 1% 7 Bm g ooas RE— BN
FI g3 g Ask@ock flentEa) e blde FICHE *0 6 2~ 4 4 = # $Summit and
VISK2 PR {IB 3¢ L3aFr 2 ahs70 0 L1 8F  (HBEIES
AR EE AR IR NEL S AL OFICHRia%E? 28138 REHmidR
ﬁ%ﬂa@ﬂﬁ%ﬁ%amh-%’aﬂgfﬁal,&-F%%aa*\*Mﬂw
»z % 1

Z AR TEZ PRETT ERL S TR A Y

& ?ﬂLﬁ SAE=3 SER=gIa SELR: IR Sl LR S VSR A I S i ;‘#E"fi%
L2 5h - EREFERENBEANE M EET  E{EF i SRS
A A A & 20 B TP g BB 2 (the Sherman Act) e

“f’%?%??dLlﬂiﬁ%gﬁ,%?ﬁi%wwﬁ%mngg,

gfkiﬁi&%ﬁi;ﬂ’ﬁd%é&?s;%gﬁ T £ SR ED F 58
PRk S I AR H S S ER o A 1 e TgRs Yo

% T AR (the IP Guidelines) 74+ & {1 & ¢ «hi3 wmi® i > € R ¥ i
BEERE - F5 T IEER | (the IP Guidelines) ¥ % + =5 F]Z T4 % {4
NG S M BT M hedek b IR A PIEL R T A kAR
2V R R R N R RG TR A R R HENE 2 PR RS M R R

T2 EAIE g5 o

* In re Summit Tech., FTC Docket N0.9286,1998.
" United States v. New Wrinkle, Inc. 342 U.S.371(1952).
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B2 RRR 25 R ARENE R EREEE RO AR
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JRA-2 P A ¥ ot HerdT £ A e A .

Frfws BER{IER EAHEALY Ng? > =W jid 5@ F TR
PR NREF AR Em PR AT I B R A EEF L gk
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BT BB o R B F RSk A A KA EFY > BB A
FRIET S T (TR ] AR k%#% LA B AL o FoheiE A S o

FHERGRG » FREPEAHUSPTO)# > 8 A F 7 - L £9 502 H i

P LB i etk B AR AR AL IR 2
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Clark, supra note 95, at 8.

® Levang, supra note 96, at 251.
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BB F SR F iR R A Jl(blocking patents) sR 4L o B2 H A

£9 0515 AP DNAS fiics < £ SDNAY #2 B {1¢ 5% R b |7 ¢

PEERCHRI . R o F AT S B o sk e
2 A FEr@ZzAor 2 ®EAIFE R USPTO) e &£ 3 ¢ 913, F il > F 5

FFIE A B 1Y AR BT TR HDNAY 87 & Hond 1Y 5

S

B YR gy vl ik g o 2 REIF R USPTO)E S 4 B
RS - B 2 E a5 & fl(full-length gene) > @ "B LA FI TR E(R RIS
1‘#) J(Merck the Institute for Genomic Research) 3 T 4 %7 & #]1& % (the Human Genome
Project)+ FI#-A FIF 3 B » 2 £ 2455 (2 £ B4 public domain)p ™ » @ #iE— ¥
FHAFE L FT R o B FTHE PR G B TR ik
1] H AR | ket k o

%A1 GG R S FE IH A (USPTO)* & ~= OO0~ # &%
ESTs(expressed sequence tags » Bt A 743k . “shorf-sequences of coding DNA” )™z
B o mF 0 LAT S L BRI o 25 S Ak 1Y R T R TR
ER ARG LR ST Y HRBERA S B a T AF R o A IR
EFERFPHECEAEENOBR B RIPE—H L HREFH M [aip¥a
ToORB B SR V- 25 Y R IR S A2 a L kg
AEREE L e PR aF Rl Ly 2 A A A FA YRR
CEPRAP SR BN TN HE B BRI R EEE P R ke

Ppt o DNA Y 875 JUEE K73 7 @F 4 e 0 0 BRR-g BAN D R g it & 4 eh

»* See Ken Garber, Homestead 2000, THE GENOME, SIGNALS(MAR. 3, 2000) at
http://www.sighalsmag.com”  signalsmag.nsf.
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FFEFIASRY BT AREER D FRT ALY
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R4 AL MR- D7 LA e o
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4 &IOS E (pool) T E 3 & A Meniglory o Ra 0 &
M gems saf S22 PEL - XFRENEF chgBocE f oo o
EAIEF R B4 R pEE L A g 2 A eh ) BMPEG-LAE I § 7 > k22
FAZFY D LA B4 0 deTEE DVDE F R RGFE IRIAE K -
Fp HAEgpanflE Y o - mO bl ok AR o e Ap $ T MPEGH T AL
P GefT e B S RA S R AT Y BB R ITRR D

ARRIRIFEET DT ARG G T o Bt o R 2 - BHEJIEE AR
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See Rochelle Seide & Michelle LeCointe, 7rendspotter: Just Say No to Patent Pooling for Genomic

(July 13, 2001),at http://www.genomeweb.com.
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#Eo B B4 EF TDNAE 2~ REF B - DNAR ZI S HiF > ok iXF N = 48
P A FAETRLFALPFE o FAREAER LA HEERP D
E-BE%E AEURLF O MEER Y SR UK IF L PRI o §
FAGZ PR - B %mﬁ%gﬁii&%*{?"fj*u{—ésﬁ@imtdﬁf
B AR 25 BRA T EEF o A TR RE BT T2 L ¥
S FEVEI P PESRY GERE A AEF L AT R T E R &
FIHE A e B3 EFEEY - BB 42 N F P B ARk G E
REc I AT AAIRY 2B HIAFAP S ARAER TR B E

2R AL A B R B A S AT A SR R E TR A aE

$-08 BAIRERAEAEERY P ML

TR Y EEE P BT Rk KR A P SRR S - R
F kIR E TR e A R B LR B 2T 2 AL RF il LR F A
HAFF w3 EF FERIEVRAL DA G IR E R ) e E R o
ISt HE A7 b L a8 B hhF SRR BT P 2 0P
PR HAF? R B F g orarg cnfp o AL -

¥ - A AHEAEFEZ B EEDRG FF AT

A P PO E 1 R S PR eehk s B U F 0 B R GE m o B 0k 3 (AT
R AE R UL BRI MG A LT A1 ERIBH T F %2

Fep hE A 2 F 20 & Jl(competitive patents).& & A2 k 3 bR g Flm AR

TR FE #4 2 bd % (anti-competitive monopoly) °

239

See NATIONAL RESEARCH COUNCIL, INTELLECTUAL PROPERTY RIGHTS AND RESEARCH TOOLS IN
MOLECULAR BIOLOGY CH.5(SUMMARY OF A WORKSHOP HELD AT THE NATIONAL ACADEMY OF SCIENCES FEB.
15-16,1996),available at http://serach.nap.edu/html/property/.
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LIS E 0 N F R AR Eren 4] 5]+ 2 Summit Technology and
VISX” - % o e3Zk? »a 5204 Wl TRpEg s iy L% ) o
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PR ZEIEET c FRWMAME L LR §enimd AES ROTRET L
LM 7 dEd BAIEF R - B B A 2T AR S
RIL AR - B FRET D CBRATOYD SARRARN B ENEE 2 NG
{6 % AMPEG! 2 DVD%) > fe tem & e L ph > s P4t & I B H 27
F ¢ 4o AR W AR E R TR 2 Bk hR AT BB
W R R

VISX% MPEG= i & {1 78 chd bt p 8 chp cht o VISX3% % ehd 1)
FEowb g~ i AR BT SN RAE BRI 12 R RER A
GO NEFEESR b r i F 2 MPEGHE I ¢ 7w A i
BP0 P AFER A e R FEEREY D 28 BRAIEE R
PR gk BAIEE AR LTRT AR FE A PAREL o A Far
oS NP MBI EE R B S Bb b H i R o
ST RS RUEA A 1

TR SR SARE R S U R I - TR ER LSS B S S AR

Fafd M2 -fE 4 Wil 2 - ok 2Rt A2 L{la

o AT R ART BRI 2B & KRR L

" Steven Carlson, supra note 92.

** See Sheila F. Anthony, Antitrust and Intellectual Property Law; From Adversaries to Partners, (2000),

available at http://www.ftc.gov/speeches/other/aip;a.htm.
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P BAIBENAHAERY 29 AHEF2 P A
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AHEAE - FAZEREFFIRAUSPTO) - £ £¥ h= 5 kbl 2 w0 74k iE
HERE DG L2 R0 B R LS RS K R E A S
Sk g AR S PR R BRI AR E E 2
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See Arti K. Rai, Regulation Scientific Research: Intellectual Property Rights and the Norms of Science, 94
NW. U.LREV. 77, 131-32 (1999).
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Prb RS A BN P ARBFFE R LB T RO EITE A ET

ATEFFABJNE T 3w 50k A7 2 B SRS E R g
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dERBEE DN PR E BARRS AR Y SIS o pin e 2

NPT ELEFR R REBALE L R IEE (G H Y 22
PFRRFEMOS P AT EEEYH IR H T R 2 KR E A
SR P TR IR R S S R TR R
ASFEHIDH A Ba NERL{lRE 2 LfIEF o

R b RN AT i BB )R R E e 2 Y

Wi RS LR E R IR S 2 BRI SR
FAHLNT R L EG A RALREREES - BEEIIC REL S B

RiE- FRASME 2RLASTHEEFEF L T2 AL 4 g 30 ps
C MBI AT LY > BHP AT R RAEFNT I N EF 25T RA
FIP B A BN A RS S R RIS T RS
U AT R T2 B IER ~ 2 AR (AL M public domain) ©
SRR EEF AT G REE R Tk TR f L
TEeSBAI R g dpgtho bldo RE P 2 BRAIAG 275 g M
Fore jﬂ‘*’a**ﬁﬂ* B AP 2 (F 0 T R 7 B B IR F
s S GRS R R B F S gl o ¥ - BR R
Rt &~ FHESSEABERITHE PN F o o5 o ,T&{MPEG_LA 2

MPEG-2 Bt fI ¢ - @B HJFFEF b L5 5L 2201

" See MEDIUS ASSOCIATES, ROYALTY RATES:Issues and Trends, at
http://pharmalicensing.com/features/authors/mediusassociates (Oct.3, 2001)
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SIEDREDFE AR 2RI R F Y E R flanEg ot LR
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THRALE R HDNA FEE 2R M2 ESER M2 HETDTA FEE o B
Ko F T A A TS # £ (the Human Gonome Sciecne, HGS) | £33V f#H CCRS
Foo FenA TR I B P RIE B EJIEA b REAT Vo A §ereno
e a0 i e AR HGS R R R IR~ BB F R 2 T ¢
Wt 412 B EF R0 R P RAFERCCRS v et dofm o Ra o F H @
ST BFF R CCRS v T T e a 7 2p(@ 4% e 0 HIV) |
23 BEF»REF > HGS p 227 11 e 0 CCRS 3¢9 B #lid AIDS A 2 By 2 218
$14& > £ a $# 3  CCRS 3ov Jienip &2 ke

LR R I a e s e = S0 (R R S F R
F AP A FB I H0R BDNAR S E Bonr A A e

Rwdk L HH R B KT 0 RN IRREEE AR F i B ot A

34

2 F- BAe R gy PEMTEMARR TR TR LAY E a5 R &
2R Ui S

BRI L FIBF 5% 2K TF 24 PG
(anti-commons) J £75 & ¥4 3% EPLhf 2 0 F - LDNA Y $PALE SRR B IUR < o

PP IR o AR E TR AR R o - B P Ao -

FHE RS EEGRE PG AT AR F N R TR A (%

AU N %”’Jﬁf’ﬁf‘éﬁﬂ Ve R J PR AT RS 'EbFl_Fm Foo-A =
FHTTH] o FI- A e

" Rai, supranote 243, at 133-34.

* Merges, supranote 223, at 11.

* Garber, supra note 234.

® Merges, supra note 223, at 11-12.
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AP R AIEEE FRR

W AP IIRT T AHAEY B RE PRE BN TR
Fil g o2 S H DB IR RO g BAIORFHNT S - AR R A
AT o blde s HEFBEJIEET 3 4 MEPGE 1 & § RIF L

%

FARZEGS @ 2Rk flo A irpizn T B UG DA S AT
Poo Bl B A S RGIEEOE ARE Y ) - A SR IR LR ST
et N A Erw o Fl ik A4 THRBGA ) chigAucE A KA ¥ A
SRR panEFlp KA K

FIA% FihE T RIBKA R R IR e A e R A
EAA g4 B JEF P TR ORI 4 P BT E R B ¢
g o AEREJFHRLHUSPTOR AR & 1 B F g3 2 LA Fngdocy »
fede B FER BaE® % &) f i EBi s & ol LRI GRS G ] AR R X R

Hooa gt giF-0g AaRe I S ok adk S 4 HA R e

B! See Jennifer Van Brunt, The Numbers Games, SIGNALS (DEC.13, 2000), at
http://www.signalsmag.com/signalsmag.nsf.
> See Rochlle Seide & Michelle LeCointe, Zrendspotter; Just Say No to Patent Pooling for Genomics,JULY

13, 2001),at http://www.genomeweb.com.
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- % #1454 (Non-voluntary license)#| & 4 4 ~ HitF & ¥ 2. &
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=
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A piA AR E TEFPERTE MPF S AET ) hid ¥ 0 5 F 28" M
FEAL AR FIEAFABEMHE S LRSI G R - 3G ok
PRIEFF L AL EL B TiEd S ATk B LD
AYRITEFFR LA AT BRSSP PRE R ST E CR B AR
FREZH QT - 3 G odoiTd BFERMZTEMARIA TR T gL 2
Tl ERLH(EmPEHR T L2 F R RESEY 0 BR) ApEF 2T
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P08 A -2 ER LRI YR (HIV/AIDS) ~ SARS ~
B (Anthrax) % p 2 2 2 HE PR AN T X P o 5B B B
TEMEAE SRR WIS ghE R IR EAFLATE A AT 0 A
e ERT RER B WHP -3 RE AT - 25 BRSPS
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-2 g oo MAFEe B NEZF A G s Wiwie A T2 0 & F30
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~2

e R 2HWPAETL T FocERIE A A 2 22 Ry

** Biopharmaceutical industry » [ # % 3 (biotechnology industry)=® &% % ¥ (pharmaceutical industry)
YA £ o B i) ERPURT - S AR Y s RS IR (Merck)
BT 4 e HUBUECI B ntet) ~ BB DDA » 2 360 & BIPRE T 4 Epomehrl
R RS ﬁéﬂi AV FERLYT S A B E s D IR LRV S B e
(Agen) ~ FLPNE[FEE2 5 FERLI User Fnendlyt’zlt['léﬁgﬁl IR BER > e SRS B
Ry - v ’Eﬂ’j’%’?“ﬁ'ﬁ '%xﬁﬁﬁmﬁwlﬁﬁ SYPAE LS ﬁtﬂ’*“l&[ﬂﬁ% IS 4E S AN
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(strategic alliances) ~ & % (joint ventures) ~ % 1 # ¥ (patent pools) * # p#(mergers)-+*
EFoN o P B s FET LR iT oL Fun it TaF e FR2
TR AR B A RIS TFT - BT AT A A ehR 3
(antitrust)sR 4L o AIEE 2 LB FE PR B Y > F AT E RSN L L
Mgk 1T i § & &¥ G R K 542 (compulsory license) ~ & JL L E i
(reasonably priced licenses)z. #24& + #& Jﬁ o 1% - 5% 1] #2248 (compulsory licensing)

PR 2 P HA RN EMF (A WEFAFESHF) L1 g M IramA

AR A HURAE A B EAF R AEF T r APl E R o2 )
EEERBPAT L EF X 2RARA > A - LEREREFZFL > FRE

& & § 2 5 (FDA > Food and Drug Administration) #- ¢ ## 4 % 1k #75 4p B 2
#h Flie f 78 5% (gene therapy trial) > T 32385 1 p RARFAE A 7 o FEF Wi
FEEF2FRIEA I RIAARFEANA L TS A IR X507 4 ¥

TORIATNSFLZEHF4RI pd B IAfEE > B IR U AIRT

\-\M-

4% 9] -

¢ #1428 (compulsory licensing) ¥ - A 5 & f#r3 L Fw k& »
TERESZ AR WS A LA SRR £ Ak AL LR

FIR Y T AL ECE afRd H70 AAIDSHA Y IR B L E R

& BRI B R 5 B #¢47% SE R 15 07 T
[FEE A e F R L AP LV R Bl O H;I;;:LLI UpSE s S e = TE] wag
'] HERBERT HOVENKAMP ET AL., IP AND ANTITRUST: AN ANALYSIS OF ANTITRUST PRINCIPLES APPLIED TO
INTELLECTUAL PROPERTY LAW § 20.1, at 20-2 (2002) [hereinafter 1 Hovenkamp, IP and Antitrust]. ‘g',F’wj {5
i1 SN ARESTRING: TJI A py ,SP [t - e = F’T““ R o 5 (PR [ = s s
?ﬁjﬂ [ o § i1 F (vertical integration)f] ﬁ st TJIEF' ST SR ﬁgﬁjﬁ‘lj BLE iEl
L -

®* See F.M. Scherer & Jayashree Watal, Post-7RIPS Options for Access to Patented Medicines in Developing
Countries 13 (COMM'N ON MACROECONOMICS & HEALTH, WORKING PAPER NO. WG4:1, 2001), available at
http:// www.cmhealth.org/docs/wgd _ paperl.pdf (last visited Aug. 27, 2003).

I P Ul R FSE R P D SRR - e
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BB g o pE S BT BREY ARG ESORSEE ety
hE s LF& ¥ % ip M AT E 4 A2 £ 2, (the Agreement on Trade-Related
Aspects of Intellectual Property Rights ("TRIPS™))z .27 » 3 4|32
ERFTIEE e KR s SR AGALR RS 2 B ORRET 0 A R EF
g om0 F AR AP PR S R GIF 4 o 2 AT dept gk &
B %o ¥ oA AR ip L EAT PN F 0 R ARAROR SFE G " AR RATA S Tl
g EoHELF ?mﬁﬁﬁk ‘ﬂﬁﬁﬁ“’%ﬁﬁiﬁﬁ%g
g2 A Fle d e Vo MER L RF BROEL > X BB ITE G
FEA DA B P D kR FL M G o P53 $]$2H (compulsory licensing) &4

P Hr A L Ao ITE Y > S F A AT 2 R E 9

Foo8  RAlRELILARZ LA
-7 wdlEEL LR
T30 % #14% 18 (compulsory license) % 4p Fojipse #1 % JIHE 4 i 5 = L &+ H
Bl B ERY 4 3 W@ EES L AApEHES Bl 4
cAREFEREY poAZG AR TEFRE 2 AR RR B
dRRO S xR 6 AR5 d AR i MR R

OFEigl IEA [FM s - See Fritz Machlup& EdithPenrose, 7he Patent Controversy in the Nineteenth
Century, 10 J. ECON. HIST. 1, 4 (1950). ACT OF JUNE 25, 1910, CH. 423, 36 STAT. 851, 853 (current version at
28 U.S.C. §1498).

" See Richard Tren, Free Industry, Not the Drugs, WALL ST. J. BUR., JULY11, 2002, at A10.
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See Fritz Machlup, Staff of Subcomm. on Patents, Trademarks, and Copyrights of the Senate Comm. on
the Judiciary, 85th Cong., AN ECONOMIC REVIEW OF THE PATENT SYSTEM 5 (Comm. Print 1958) [hereinafter
Economic Review of the Patent System].at S.H1 8¢ &> v~ "5 OF =— "= OF ] » - H”
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* See Paris Convention for Protection of Industrial Property, Mar. 20, 1883, art. 5A, 21 U.S.T. 1583 (last
revised at Stockholm, July 14, 1967).

 See, e.g., Frederick M. Abbott, Compulsory Licensing for Public Health Needs: The TRIPS Agenda at the
WTO Afier the Doha Declaration on Public Health (QUAKER UNITED NATIONS OFFICE, OCCASIONAL PAPER
No. 9, 2002); Gianna Julian-Arnold, /nfernational Compulsory Licensing: The Rationales and the Reality, 33
IDEA 349, 349-55 (1993)

20

F.M. Scherer & Jayashree Watal, Post-TRIPS Options for Access to Patented Medicines in Developing

Countries 13 (COMM'N ON MACROECONOMICS & HEALTH, WORKING PAPER NO. WG4:1, 2001), available at
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ER AR X DA F SRS TR LT L AR AT BT 22T

KLU R S

¥ APPURAER EHGYE TRy

— N~ E 3

P

P EATRED B, TR R HAHAELE
(biopharmaceutical industry) 7§ B 2L & J8 4 o AL FIR 2 > ol H i B R4 2
# (biotechnology industry) ¥ #l % = # (pharmaceutical industry)— 3 it 2. 4 H 8]
HAEEFTERFAH AT A-4 082 -4 AOER 2 HAFAURNE
¥ oM ap eI B B h o r L KF AT AL OAAF
AT URAE TR TN TR A HAFE V¥ AF AT
B AR AP F AT PR T ‘

)
N
=1

y

P ool h p ORI Ge TF y  W A o b B 4
LA Br B A FARELEF TSy TRAREF AR @

* See Arti K. Rai, Fostering Cumulative Innovation in the Biopharmaceutical Industry: The Role of Patents
and Antitrust, 16 BERKELEY TECH. L.J. 813, 814 (2001) at 815-16. See generally From Sequence to Sales,
The Genomics Payott, Med Ad News, JULY 1, 2000 (providing anecdotal evidence by the President of Gene
Logic, a large biotechnology company).

i TETRLAE (Proteomics) ! | T ARH ~ 1 A E R RLINH - & ik EEEN] A AR N
J¥5H ] o (Proteomics is the "effort to identify and characterize all of the proteins encoded in an organism's
genome, including their posttranslational modifications.) " % ##% ¥z (Bioinformatics) ; F[|i fir sl F][Ej
PS> S PoRLNERT W S RV IR~ A~ SR e AT SR T

( Bioinformatics can be defined as the use of computers to design and apply methods for the collection,
organization, indexing, storage, and analysis of biological genetic sequences and proteins.) Network Science,
Terms and Definitions in Bioinformatics, at http://www.netsci.org/Science/Bioinform/terms.html (last visited

Jan. 22, 2004).
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FORERE vk B PP (strategic

Ny
i}

o R 2R e B F
alliances) & & p(mergers) e N ki3 b h1 iF o X S A HA LB U Y

AER ks b o HRETERHATL PR FL S A

iﬂ@%Q?’%%%?&ﬁﬁ%—ﬁ’&%iﬁéﬁﬁé R |
AP g AT LR P F RS Py - e HEEHR S
WEL EFLBELFELDRRRF NG F ok p P30 d A B0 P
B g 2 o PR E R e A B T -
FOCREBALY LIRS EHARE AN Al - B AP0
RESSLE S AR UP S8 g R Nk B S0 ol SRR S SR B AR &

o B EW N e - W PIE Y & 0f 51 (commercialization) > ¢ 7 7 (T4 & e

FEeR o WRALLREF S b Fo A R RJIE D EL PNS gt B

M

APYUFAENUG BRI I AFIRRFG = P (D)F * 5 R EF

P B b AT A A RS T K 5 2 (D% L 1 et ff 242 4 (inhibitive

Y
~m

stacking licenses) % #2{# 47 i * 2_ % ¥ (reach-through licensing agreements

('RTLAs")™2 % t o

BT N UL (RTLA)W{%'T‘;’“HE?F%*U*fiﬁ‘ﬁﬁlmﬁﬁféﬁfl%ﬁfﬂmﬁ?@*ﬂ i
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(- )F £ 75 hidjyl(tragedy of anticommons)

HIRPEAIELT A 2 K2 EEARFY A APRAEELS IS L 24
EMARSARF DI g2 H P FERFFDFHMATN 0 TAEZAP
MEPQEF 2SNz £ FPEARTHALEFBET S8
b ARz RS BEHE O A LT & FIEH (patent thicket)™ o
ek - BT AEEEEEF LR KPR QR LB A R
AW B IR ARy R T R R R LR T R FAIAT

290
o

R A fei‘u{“ﬂﬁ a1 T F 25 )y (tragedy of the anticommons)

i SR S BESEDBJHEA 2 RTFZ - SO ERRET ~
-4 ~0&Ef G TRI2 FHRE 1% % | (the Patent and Trademark Act
Amendments of 1980) » 4= k>t T 2472 % “(the Bayh-Dole Act) » ZT44 ;2 %%’ﬁ“ d
ﬁ@ﬁ’? TN AL & et 27 B S| B Arp g Hgieen g {1E ] > Fla ik
FFEHAREN PG 7 o) BAESFOEE R LRRET B E
F2PMEFLY FED URAE I BEOE {ld -4 - OFRa- F I

LR ERI- 44 EZF R 4 e TR A FeF 2 &I

A AR « 1A 2 FOuPont PR L] » 82 FUSI R - W

I'“'ﬁfﬁé i E - R /Tﬁ* 5! RO o TE I ) TR B e
IRG: T,J%ﬁ”‘j b ’?’m/%ﬂ_ ?t"“ﬁ/%: i~ F‘, HON WA F] ~ I ARF SR - See Michael A. Heller & Rebecca

S. Eisenberg,supra note 214, at  698.

* See Carl Shapiro, Navigating the Patent Thicket: Cross Licenses, Patent Pools, and Standard-Setting, in 1

Innovation Policy and the Economy 119, 119 (ADAM B. JAFFE ET AL. EDS., 2001), available at

http://faculty.haas.berkeley.edu/shapiro/thicket.pdf (last visited Jan. 21, 2004). ng; FlIEAE | ﬁ'LTFJ—%‘?J/ f‘]

HIJTE‘J* falli R e j*lﬁ%fﬂﬁ YRR IETJ’ FIIEAE = - %@'ﬁ’ FlIfstte ~ I iRERer L o e E R

[ R PS> PNERE - A FW”TJ: FFINE A0 e~ 4‘@’[@ [RENT L J'%]‘F‘

Y RE D R s PR DT I RS - B o)

EAEIE P S V] o See Heller & Eisenberg, supra note 214, at 698-99
¥ See Bayh-Doyle Act, 35 U.S.C. §§ 200-12 (2000).
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(= )saff 348 (stacking licenses) % #4E 47 & * & K (reach
through licensing agreements, RTLAs)

- B 32 HUHA LB BILS &~k TR LI
(stacking licenses) # #2407 % & Qireach through licensing agreements, RTLAS)

Z0F o

$ A 4R 1 (stacking licenseQ)dn T A F T 1 E R IR 4 2 R 0
Bt iR RIS V- TR 0 g A0 SRR s it
AR ) PERFEEE L AR Y 0§ F F bR AR R R
LA FURAFPRESFFFERY ORET - B - BT 2

e

47 X E e h oAk o FRIELLT @ F F K (reach through licensing agreements,

SR P TR (O TR S KT REIRLE 55 R
PGPS W AR - 2 e T SRR G < [ R SO AR R
o BRAE Y S BRI Iﬁl%ﬁ%‘@‘ RS (™

* Joshua A. Newberg & Richard L. Dunn, Keeping Secrets in the Campus Lab: Law, Values and Rules of
Engagement for Industry-University R&D Partnerships, 39 AM. BUs. L.J. 187, 195-200 (2002)

¥ SeeLinda J. Demaine & Aaron Xavier Fellmeth, Reinventing the Double Helix: A Novel and Nonobvious
Reconceptualization of the Biotechnology Patent, 55 STAN. L. REV. 303, 415-21 (2002)
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Eisenberg,supra note 214 , at 699 -
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RTLAS) wiEF - b /‘—"r%ﬂf 1‘% A )"/Lﬁ >Nzl /‘%Ejm A 5E7‘E‘f' P#é_%&ﬂ » E R
- R PR Y A Bl # P T R A Kk R 7 A 4y

‘d/

— AR & IR £ RTLAS) R d T A5k didE 4 A & B or il iT s at g
TP PE L PEE P EFOR N o BldeytE) o 2 (DuPont) i g 47
B b AR A G P B R R e R R I(TR R A
SR LR A A R G Os AR Fl2 0 JRE S PR g e
P HMEFFE S AT AL E R AR P BEAR AR o T 2 o TR
e T % 24 (RTLAE B 425 ¢ 51 4 Gdp b crdm 38 4738 ¢ o 4|7 25
AL N AR R o M 0 P AR A BRI R A

o iE - B REASZFE L LR R S A B R @ ME D P F AR E

* H O} %ﬁgﬁ B4 > )%_,;\p. FER BN (7 T *?*E;} | X 2 *gﬂ} Ly =F 2

dAF & ARIESR QRTLAY) M A st kg > 54 - GAF 48 2 8
BRI R R G ER B R F - ARG L A
Menfgd] > # @8 P {17 R -

V- BEEE X RN LY TSRy 2 e TRE
FEEP T - RAEFUIRE PEEF > TV R A2 BB FIEOTS S
Kond BERIBAE N B FURS HE LR A & bR Y

2 HRTLAS)® P ih > @ T F £ 3 | hB RE e brprs ™ o

w o B ] LE L EN L A A
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Eisenberg, supranote 214, at 699.
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WEAFU AL B X Aoz £ 5 HAT NS
*

{rké\lz’??*ﬁ?u%’ﬁ'ﬁli—A R E R ARARAGT R LI FEEMG R R
Podedk NG - M ENA CWHIP TR ERAAY > TR AT LER
PASL G FIFTFAFN AW T N § AL

Wi E  FH2H 0 EF o b EETA B W - ST Pl A e %
TRFRIEEE AU ET LRI ERR Y c L 2AFE L
iy - G R R N ST F AR €A - TR o F ARET A K
PRI F E I SOE R IV & R P BT LHOEY o T

WL RHIE G- ) R Bl T AR S A2 E TR

SOREY L Sk A RUFIDI RF RELT F L A 2 RUFAE

:
y <l
ﬁ

.ivﬁﬁ:égﬁ[‘_&‘b —%’f'l%’?‘imﬁgo ¢¢A01+‘£1f'—r:
1 ~ Kegmp 2 & F(Strategic Alliances/Joint Ventures)

Wop g A2 HRHAEY ¥ hkE FEHG 7 LA e T
IR A AL Figd A HLIPEREFT ARG o E - o Bol kR
—tdr A AT oA B AR E G RSP MR
2o wd GHAEME A 2d e MRATEIE T £ - V-
11 NECABLP AL REEDRE RFEERRP N p A e

PORISERATTEA T HPZRF £ 0K
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SEAN NICHOLSON ET AL., Biotech-Pharmaceutical Alliances as a Signal of Asset and Firm Quality (May
2003), at 1, available at http://

he.wharton.upenn.edu/danzon/PDF%?20Files/BioPharma%20AlliancesDEALS_2003.pdf
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LAl e g & KB R AR L F s LR e
Pk > BEAEHOP ELA A H T RAAGE o I HR PR
FEOL PSR A F R E FERIRE v 2 A EIE 22 NG

2B PRETEEY B P AFH G kR g R e G Snd

AP 2 R mRE of blde T A A FIFE 2 2 (the Human Genome
Sciences ("HGS") % 2 % #75 % 2 & (SmithKline Beecham ("SmithKline")) ¥ % &
P-4 L ZETET I MEATIRNT SRR o BT RO E-FHY
S FzadS HGS B+ - 7 + 8 % & % W23 HGS #7882 &
et BB R 2 EMBPECTEN N E 27 A2 ATHE R T - 2§ >

T R EE S RIFHG SEFRHIRG? F 2 HF A o¥F 2 HHG S o
g RS D ER G - dpi R - - T E AT
B o RfE o GT RGBSR AE 2P F 0 L AR
PRI R KRS JLRATST R SRT P AR ARSI TS

N ,\—i:'ﬁi" 'Lg;b:i:_%L‘}*fﬁ_% 3
2 ~ % J1 & ¢ (Patent Pools)

% {1 # ¥ (Patent Pools) & % F B & ch¥ — fEf LR i R Mg 2 s
B R R EpEeR R LiT- p T S E R FRIVG A0 Py
EIFEEQEE 25 a 44 > Firdv o g s HFBEUE 2§12
MPEG-2 $t-- % o« 4] # 8- 2 = b ehd f48 4 8 o0 | & fl3
BFEZARTDEG 7T TR FHEJIEARF > RETRATMIESE
B3 fRR s BENT B HEFRGIIRT A HPECAS

* Carlson, supra note 92.
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1d. (citing JOEL I. KLEIN, An Address to the American Intellectual Property Law Association, On the
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LR RIS A L R F A HUFAEA G R PR e
MATE S B fIEF AR LGS T KA Rk A G AL - B

B2 R sk J g F

Flao F P HEY - F TSNP GRG0 Bt g A K AT
PR 0 T HEHWEN ALY RAEY DEJIEE > ERFEF T 2
Fo % ¥ ;2 % | (the Sherman Act and Clayton Act)2- 5% g » = F RF i+t » p 34
TR FA RN 2P VSE AR, 2 F LR B EF TR
ETE 2 FiEed -4 4 T EERTZNAZHRTELR o7 F Ay
Fp A SRR | (The 1995 DOJ/FTC Intellectual Property Licensing Guidelines)
e (1B fIHE g7 ast® RdlE k2 28 s R 50 &
(2)% F15# 7 e &1 f #5325 B 2l e RIRAR R 5 i F TR 42 5Rari2

287" A BERPLT PRS2 i ) o T3 gk > &F &

Subject of Cross-licensing and Antitrust Law (NMay 27499 Hreprinted at http://

www/usdoj.gov/atr/public/speeches/1123.htm).

TSI P o PRI RO o R UL R H Y

12 AR [TJI' I IERRPEY R ?\JIEJ’*]H [[EEE 2RI I‘Jj\ (E g5 (5]
Jt ° Note, Professor Arti k. Rai. Compare Arti K. Rai, lntetellectual Properyty Rights in Biotechnology:
Addressing New Technology, 34 WAKE FOREST L. REL. 827,840 (1999) ;  h1% %E?FJ NEEET L SN
P05 A RLYE (NS 1 R P% o See Regulating Scientific Research: Intellectual Property Rights
and the Norms of Science, 94 Nw. U.L. REV. 77,133-35 (1999) 5 # % | 50 EHT T 2405 5L [ﬂﬁ‘/ilfﬁ
Jui}rt Bl e ] l/ﬂ;ﬂj)@ T g ug 7J1%[ g F[, OB J—FUE’!‘ jsjt@’rgﬁl UHEA o

* Standard Sanitary Manufacturing Co. v. United States 226 U.S. 20 (1912) -
U.S. Dep't of Justice & Fed. Trade Comm'n, Antitrust Guidelines for the Licensing of Intellectual Property
§$5.5, 4 Trade Reg. Rep. (CCH) P 13,132 (1995) [hereinafter IP Guidelines], available at http://

www.usdoj.gov/atr/public/guidelines/ipguide.pdf.
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FEREF O OFFE 2R o

BAP B RIS R F AL RS 0 ARETL
o d- P EAE R EF € R T e & {1l (blocking patent) 2 3 f#
1235 8 (stacking licenses) 7 #7 2 ek A& o b4 5 of? ph 2 PObEF B (nucleic acids
and messenger ribonucleic acids ("mRNA" §)38F & FUH# 5 &0 2¢ 7 dodr TR
T Fow AR R B R A > IR € A 4 Rt & )
AL« FRAAE PR W I AR AT TR R L
FP Lo dok G - B FLE AL B EEH A TAE S
AT L p MR H U R R R A RhE sl 0§ 2 4
AV L FAE ARG Y BRI, 22k e WL
Feged o Fot s R0 AR IR R AT o

PR 2 B2 B I R - A F R MFRE R N o

w3

AN e FEREEBERF A AL AR
BEPRG FEAFMAERSEL B F S BREE G2 N kjak
Lo @AAXANRF UL ERE PLBBY I DL UL F A B A LA
& mAGnE ek JIEA Y > LA " ER A ZEEFRIEDF = 4R
o B IR FRERE s AL uE e R R o R E Pl L
R A B 4 VAR S e - B Anafai i o

S PR IR F R AN B R R AR bR S B F E R
LR AdE e - BRAIEE RARRT S Rk FE A R ki

* Carlson, supra note 92.

* Rai, supranote294 > at 380.
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e s B R FRE BTG o TR YR

PRI BT RMAN R R JIE AT B gEY T
o BB T U EMEL L F A WAFRPEIAT o B

AL AP HFAL{HEL o

Frvao RIEF e VA A HUHA Ll N - e w B )

BERFA TR ENIDONE > R ERE PP LRIREY o
3 ~ & - (Mergers)

Bofb o 3 B AT AL E PR BT B 2 S R E R
Wi SRS L - BN A > 2 B HA LR AD
SEBR FREF RGO EBE L B AT F oo e pd B A
E9 R PR LR Kb B £ R R AT M AR X ik

oo

a3

g5 Bkt B % S Amgen 2 @ (Applied Molecular Genetics
Incorporated's ("Amgen"))¥ Immunex = # ( Immunex Corporation ("Immunex")) =&

FEE Yo Amgen= @ 14— F 5 - R E & 8 pImmunex 2 P 8(A RIEAH DT

 See also Carlson, supra note 294 , at 381-82 ("Pooling spreads royalties among the various firms that

mvest to produce a successful invention. The pools increase the probability that each participant will recoup
investments made in the development of its respective technologies.")

SRR WEVBG LRI - BPFIS AT TR A e s A
0 < GERIIASY FITESIIE R 1 - SR e PRI I IR - sce Fed. Trade
Comm'n, Analysis of Proposed Consent Order To Aid Public Comment: Summit Technology Inc.,
[hereinafter Summit Technology Analysis], available at http:// www.ftc.gov/0s/1998/08/d09286ana.htm.

307

Press Release, Amgen to Acquire Immunex for $16 Billion in Stock and Net Cash (Dec. 17, 2001),
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BRI FES 0¥y (P~ LEnbrel) 0 FE € 5 Amegen= ¢ 22 001 £ 73
kifz L RA A E .

FHOHER T AT AL ST EN ST 2 F o A fp i oz

BUBHAFELIF2L - BREIA S o Amegen 2 7 - BAA| 2 H 2P a0 g
fev s FiRIEE T QA AR > HAe S Y R R BT o

4 f—?ﬁ’...g ’ _‘gﬁ_"—— Zfifé: o

= P A HiT A et Bk 6T T

AR EFR LA F T ERTR RS E T LWL g ¥
blo e o 8o %5 Hep EIERLE LA 2K RGN R
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T

- ~ B 1§ ¢ % 5§44 (Patent Pools and Compulsory Licensing)

available at http:// amgen.acquisitioninformation.com/mediacenter/121701.html.

" PP RIS T SO MY R AT IR pAR g LD e = B e
F:Au >[I g b PR i92H G (forum-shopping > 7 tl{fdﬁﬁ'ﬁfd%%_l » SR U
EF P R wlq% > PITE T FL I/%ﬁ"?g\l)
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RO T F AL MK § R R I R B
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._ertj\‘:;b g?g?)@—s«l:—gmg@F ’ é/\ggiﬁgLﬂfgﬂwnggiﬁ}_
Ao e d o R FIR?TF ARG ARAMERT o Bimdol > WA B H 8
FRAS 3t S BB A P B F R S A a T o T HRET TRk &

" — =P %_ (one stop shopping) i F1 14 °

fa g gy 3 W& 15 % 5 ((the United States Patent and Trademark Office, USPTO)
ZAEES A TRYIGF TR R ALY Rt P H R S AT

B!

gt

ﬂ’ii‘:rﬁ%jké;}f;% B FLEE R B R iFv%Em”/*glooxvé_,_B H5

mEFHMAFENLE R Ry ARG T KA T o
=~ & R g 4 (Mergers and Compulsory Licensing)
HRz A Y ERA ML RERAREL B R

FRLEPMP L RlREDHF 3 6 ~- 4 4 - # 2 Ciba-Geigy and

Sandoz Rtk - ZEHMBEE K I F3E- R FFE 2 - 7S AAdH P

*””&wiﬁ = IRPIMSHRIE T RIORIN o (R SRR R R T R
[ RETR | e %J* FlItE ST “TT BV PS RN o A - SR ER (R ﬁ'J
f ! ﬁ?ﬁ* A J/P VIR H”JJ Pzt i,V AEIHEH ) bl 2IEE A Rk - See
HERBERT HOVENKAMP, FEDERAL ANTITRUST POLICY: THE LAW OF COMPETITION AND ITS PRACTICE 244 (2d

ed. 1999).
B pLL Y JHF]J% P P e V] B
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TiFReE @20 FES S T (Novartis) o e3P % H X B A F Y 20k
o mRE L AR TR RFEERE DI Novartis) > FEBERE T2 2 280 0 B
HAFRZ 2 mRRERR B398 - B2y 2 2 | ¢ FIORR G 28 bR
B EFURE 2 AIDS2 AR Fl 2 g b oo 5T Ay FI4F G M AaEBES i

B o B R A TG 2 L 9 B 0 e Ciba-Geigy and Sandoz= R &+ FRAE L 5
R g a d AR ERSSE HFE2AFDAPAER HEL o {

PR FILE A P E I MR ERD H i‘pw‘?‘f TR G 2
LR L A o T IR R A R MR T AR

FlfiE D F7 o FPERL AN 9 F] e

Pt o FRINF E LR € (FTO)™ £ #E 4 o 2 (Novartis) & #-4F Tenpjiv
2 %A1 B 2 2 (Rhone-Poulence Rorer) » @ # #3057 38 3 -9 Faac & &

Rz o dmy  cFRWMANF L LR i &4 H S @ Cibaand Sandoz <

P g e @Iﬁ"_n}; Ry mamy Bas2 % T ACIMANUFEMAR L A D
Fodrk T AT A H L TR RS v“’fi’ﬁ F o § KK F AR R F

BodF RREDREL B PAFERILEREISFTEIRFTEER
AORE RN o Ao B R IR - B U eREr R 8
FEoMAEENAFURALERRC O > B ERERG T €N 2o R

o -

44

I8 e F K EAr(Antitrust) 2 B %

* See Richard J. Gilbert & Willard K. Tom, s [nnovation King At the Antitrust Agencies? The Intellectual
Property Guidelines Five Years Later, 69 ANTITRUST L.J. 43, 55-58 (2001) (analyzing the Commission's

decision in the Ciba-Geigy/Sandoz merger).
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BREHE2 FE R L G AT L ERAVEBE - R b BRATE SRS
Bk R8s A A XA - ReDfi2 > REF 2T P e A FF
AR B B2 R ER - B Wi 2] B SRR
WEGE G R P EEAER c Pk FE AR AT A FRETE FEBHY

BiEh B - P9 f 23 G e B R s (7 0 A e

- FACEREBE TS EASEEREEI T -4 4 - F TREFE
K #7r & 17453% | (the BEuropean Union-United States Antitrust Cooperation Agreement of
1991 ("Agreement")) £ # & e B AL (T oo BEAA P B ERERA BB T AL

g BUNER = T K

e

““&?%%lbk,&a'l’]féf ]‘47)-:*&71\27“’3? *—"'rf‘ﬁ‘,/{
J Bt s A g AR SRR A ER B £ 4 S RAT 4

g B b1 BB BP  $1A S R ST
B AEE TR -k ol 5T AR W R R R ek

HEEE SR S SRR S R

‘%ﬁiﬁﬁ%%ﬁﬁi“’éﬁﬁﬁﬁﬁﬂ§2¢—$ﬁﬁ—ﬁ

s B s TR E 323873 772 % ) (the International Antitrust Enforcement

W See Biggers et al., Intellectual Property and Antitrust: A Comparison of Evolution in the European Union

and United States, 22 HASTINGS INT'L & COMP. L. REV. 209, 210-25 (1999), at 216-21 (discussing statements
made by FTC Commissioner Roscoe Starek and the European Commission regarding the usefulness of the
EU-U.S. Antitrust Cooperation Agreement of 1991, despite the proscriptions on exchange of confidential
information).

** United States v. Microsoft Corp., 253 F.3d 34 (D.C. Cir. 2001)
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Assistance Act ("TABAA") 7 5 = & ¥/ flz IR A= 7 Xk & iFam M -
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BEREE L LR 2 APl E 28] ("International
Guidelines")iE = s R F =BT IPM T £ b & T2 his > & PaRF»
S pAE T EM A F 422 R | (Antitrust Guidelines for the Licensing

of Intellectual Property - 1995" ("IP Guidelines")) °

& B IP Guidelines #_% 7 {585 & EFFRIF f2 5 87 g A LT 22 H mdag
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M2 4 @ AE g o The IP Guidelines 12~ 4 ~ > & 2 = 37 #
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BEd4FEmus 24 8 (3)ErHeflEd 23 Bmr @2 4™
% the IP Guidelines#g 32 & 1 & ¥ L g s & »c F pFo-€ BB BF 442
M See IP Guidelines, §55.fi ifz FIF2 = B A1 EE ?Eﬁﬂjﬁﬂjﬁt“ lF;* ?F[ﬁi“ﬂ%’:)r “éﬂrﬂﬁﬂf
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The Justice Department has, however, applied additional conditions in considering the approval of patent
pools: (1) the patents in the pool must be valid and unexpired; (2) there cannot be an aggregation of
competitive technologies, and there cannot be a set single price for them; (3) an independent expert should be
consulted to determine whether a patent 1s essential to the pool; (4) the patent pool must not disadvantage
downstream product markets; and (5) the participants in the pool may not collude on prices of products

outside of the pool.
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FA-d44aEr - p o wEAT T METINREZ OGRS AL
ITEFZFHFr2Z 522 0,4 =3P 1996.1.31("Commission Regulation (EC)
No. 240/96 of 31 January 1996 on the Application of Article 85(3) of the Treaty to
Certain Categories of Technology Transfer Agreements” ("Regulation 240/96")) °
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\4

P FFERD ST RAGRES LT F Rk R E T AR R
P R o de(1) B F s B R0 1200410 5 (2)A08 R3r P 7 a0 38 101 S
ChﬁiﬁéﬁW%wﬁﬁéé%ﬁ§4iiéﬁ%iﬁéﬁ(4ﬁélW%i%?ﬁ

) EPpnd v 45 (D) 2 EHEL 2 BRA N (6)5F v - E

315

Carlson,supra note 92, at 377-99.
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TRZEIEE LT AEF FEER] ok B2 A e R E R R
Ko @ (1M A ok AFE R o RA B B H g i 0 PIRIEZF
GOR AT BN X FRIES % ~ L — 5 % = #0(he Treaty Establishing the European
Community's Article 81(3)'s)2- & i# 5 (20048 #75 18 4 4ok 248X = E.:F\E\‘
EHEESER R TRELFE AT EER L WORE R T R
$r2 & % TR IR EEE P RPMERIEER A (34 B L o e
W2 G &R PG BERHEA P AREEEZ R AEER
B FEUF A R e K 2 BT LSRR 2 o

GEENEF IR RL 2P e > P L FPH R E REF
GR#MET @Bz 4 - FREFRBERL TRF, AR B 2k
EomEREY AR CaE R AT TR R o 5l G P Rp
FREBELEREJEF A REEEGRIRE DR FI2ATh o B %7
e AR ahgiocd Tasn Rl F L glg- By =

GETEE SN P 3 T8 R BRI SIS R

M Gavil et al., Some Economic Principles for Guiding Antitrust Policy Towards Joint Ventures, 1998 COLUM.
Bus. L. REV. 223; at 1125.
7 See Regulation 240/96, art. 5.
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= ~ Ciba-Geigy and Sandoz & p % 2_ 7 H-4 47

R 2 ERF AT BB T - 4 4 - #1080 Ciba-Geigy and
Sandoz B HL%k o @ § FRF FHEOP 0 TLIRTS Bk R R wE A

TR KRFH 2 P b RNE e GEES R D RS ﬁ =

“/
\

BT L 1S e

— I EE O P Novartis /R 4 ¥ A FlR 2 2 % Z 7%

FREELG AL BB PR

* See LAWRENCE B. LANDMAN, Did Congress Actually Create Innovation Markets?, 13 BERKELEY TECH. L.J.
721, 758-60 (1998) (outlining the similarities between the European Commission decisions and the American
agencies decisions); Thomas B. Marcotullio, 7%4e Battle Against Drug-Makers: An Analysis of European
Union and United States Merger Enforcement in the Pharmaceutical Industry 1995-1999, 32 LAW & POL'Y

INT'L BUS. 449, 478-82 (2001)
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GR?HAPFREOERGEIEP AP Fad o WP LR € TREGHMSRY
BBELEL 2 HF o @@ LK LR g S et BHLFFELR
e R FE4 o 7 (Novartis) & 37 # £ 2 @ (Chiron Corporation) %7 % B B R

P A TR R 2 2L i o

FENE TR LR T AGRAIRTT 2 AR E A B AE B
kD FA o rien AT GAR S - PEA A TR EED G
e DB gt 4l

(= )% F¥* Ciba-Geigy and Sandoz P2 2 » {7

g L 4 B g 7 ALH ¥ ¥ Ciba-Geigyand Sandoz # P 87 AIFTH s
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WAE A AR X AKRGHEE R He R TOLATIE LS B2 R &

R TR R B2 TRE > A4 T -

AT ELR 6 AP ATISHAESENT A2 000 &P IS

B0 AR HEH Y BN 2R R TRADRE AN ST
oA ARG R R FRAFDA AR EY P B SR K dok R

* Commission Decision 97/469 on Ciba-Geigy/Sandoz, 1997 O.J. (L 201) 1 [hereinafter Ciba EU decision].
m I PEERLEN T BT ¢ (1) herpes simplex virus-thymidine Kinase ("HSV-tk") gene therapy for the
treatment of cancer; (2) HSV-tk gene therapy for the treatment of graft versus host disease; (3) gene therapy

for the treatment of hemophilia; and (4) chemoresistance gene therapy °
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? See In re Ciba-Geigy, 123 F.T.C. at 850  see also LAWRENCE B. Landman, Did Congress Actually

Create Innovation Markets?, 13 BERKELEY TECH. L.J. 721, 758-60 (1998)
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