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ABSTRACT

Applying the knowledge field of Semiotics (Semiology) which studies the sign system and
its governing and constituting laws, this thesis, seeks to achieve the reconciliation between
two parallel devices of relief granted to trademark by related laws, “infringement” and
“dilution,” having being confronting, competing, yet as well, tangled with each other from
the very point of proposition in Schechter’s seminal article, the Rational Basis of
Trademark Protection, arguing “the preservation of the uniqueness of a trademark should
constitute the only rational basis for its protection.”

This thesis begins with archeology in chapter 2, involving the excavation of legislative
history of FTDA and its substitute, TDRA and exhaustive expatiation upon Schechter’s
original ideal and concern about how trademark-related laws should adapt to rapidly
changing environment of business reality in early 19th century. What follows is the critics
of this dilution scheme. Particularly, the “circuit split” amongst federal circuit courts into
two sides led respectively by Nabisco court and Ringling Bros court during the era of
FTDA undermined the objects in Schechter’s design. Though FTDA is no more in effect,
the retrospection still guarantees a clearer picture of what trademark law practitioners
encounter today.

In chapter 3, this thesis first put focus on the resurrection of infringement and consumer
confusion test from the plague of-confining elements such direct competition and product
category by adopting good-will as bridging factor to expand the infringing scenario. Also
in this chapter, more theoretically, looking at'the experiments of cognitive psychology, this
thesis contends that there is no solid-empirical evidences which can verify the notion often
held by dilution proponents that dilution is like infection and that it is merely a device
designed to cure the obsolescence of infringement but in its turn caught in reverse
obsolescence of over-shooting. Later, this thesis explores the possibility of resistance to the
explicit terms of TDRA with an interpretatively alternative perspective on four-part
definition of blurring dilution.

It is the object of chapter 4 to introduce semiotics or semiology. This thesis summarizes the
work of two pioneers, Ferdinand de Saussure and Charles Sanders Peirce, and their vision
of the structure, nature, and functions of sign. Employing the homologies found in both
jural and semiotic accounts of trademark mentioned above, this thesis refines and
recontextualize primary trademark doctrines, including trademark distinctiveness and
famousness which are the focal issues of courts’ practicing Lanham Act. Then this thesis
accordingly combs the threads of cases surrounding the standard of proof in FTDA and
argues that traditional inherent-distinctive-oriented Abercrombie hierarchy failed to explain
the subject-matter and scope of trademark protection. Thus this thesis agrees that the
transformation of distinctiveness echoing two trademark function, identifying and
distinguishing. Accordingly we have source distinctiveness and differential distinctiveness,
and the infringement of intra-mark signification and the dilution of inter-mark value. By
especially introducing the structural evolution of trademark as sign from triadic towards
dyadic, even monadic structuration (floating signifier), observed by trademark
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commentator, this thesis notices that the logic absolutism in semiotics should not
considered the destiny of trademark dilution. When it comes to the floating signifier carry
sign-value, this thesis turns to mythology.

Last, in chapter 5,after incorporating Roland Barthes’ mythology into this academic
journey, this contends that the trademark as sign is constituted by two imbricated and
staggered semiotic systems: denotation (meta-language) and connotation. The former as a
global sign serves as the first term of the later, the signifier (connotator). In this fashion,
trademark itself is a threefold entity: (1)as the signifier of denotation system, identifying
,through linguistic turn, the source, shape, flavor, and function of product or service; (2)
together with the signified in denotation system, as sign and the signifier of connotation
system at the same time; (3)under the post-modern condition of object failure, as the last
object embracing sign-value. The simultaneity of those three characters in trademark has
long rattled and stumbled trademark legislators and practitioners as well. From Barthes, the
signified of connotation system is some fragments of certain ideology and it stays behind
the turnstile of meaning and form, both role played by denotation system’s sign. It
inappropriate for trademark law to govern the allophones of a mark in any context, whether
cultural or political. And since structurally the articulation of the signified of connotation
system necessitate the sign of whole denotation system, a regulation model focusing on
infringement relief should be satisfying if read properly and does not risk the bereavement
of cultural and political democracy. TDRA is ,to its best, only of re-denomination, not a
saving grace.

Key Words: Actual dilution; association,. blurring, connotation, consumer
confusion, denotation, dilution, differential distinctiveness, distinctiveness,
famousness, floating signifier, "FTDA, ideology, infringement, likelihood of
confusion, likelihood of dilution, mythology, metalanguage, Nabisco, Peirce,
Ringling Bros., Saussure, semiology, semiotics, sign, sign-value, Schechter,
source distinctiveness, tarnishment, TDRA, value



E

MEEE , FUAMARRNESHE  BRESHEER , MERA T FiEmWiE
—fik. MEBLEERET2MERBEE PY/NNEN  EEBEFAR , DERE |
ZIREZ , BHEYRAEF K, BERERNEFMENER K FHEEX K WEZit , FE
ETERENMAENMAT. BREMEBERMERNES K RNERZEREN,
HOKHRSE  #ARRZF - ERTEERAETNER , YEAEEMBELRERYE |
H-—NHFERE MWK A RARAET. BRAMNYURXSEMERNES ,
TEERENRE (ERANARTEN )  ARERNEH. XARY., RNE
i5E , HRH  BHETFEEMAND , E2HE. RHEBRRMAEFELCAEE—
HE BRAVEBBRIEA—MK , BEMABEERAIFREER , ERRL A
Eri FEKOARE, BA , BN FTEEBEANE-BNZZHE  BF
EZOFBRNAMEBRPEE , ARREREBMPNIFRTEER  THENETI
BRETA A MAXFEEUFETLERBRIETIFNTI. BEEER-—ERT
BERAMBENTR, "HERBEMANERVNBEREBRRMNIXERBER
BEL B, HEME, "SF¥-KEWA , TRERETEL .

BE K ERWMXHNES LAEZTEHBINIHEEN , EREARE TS
2H, MMCESERERNER , ZMNESRETERMNEURE , ERAR
ANHBREFNIBD . MABKIBEREERE, ARRABNERREM , B
RENAR—BRE , AXFLBEEBERR , FEFETRERAHT , BEW
RTE, ZRNHEREAE  SER0 , AHERBAMARE, HEMARR
MIEBNREX K ERBLERFERPRTAMBEIN , AMERE  TERNAB
REBBEE , MRS, H—AR, RARFAM FTOEMBEEFER , T RIEXEN
EERMXFIZHEBRECE. SHERBIIHEEM , ERIVEBEFHIEIR, L
HEEWMXENEENwmPRER  BREMARNEE , FEXERENREIBTRAT ,
—BHREEERF EBRETATHNRETE K HHEBRREEMREIEHNREAARE |
MLEEMAMMBEESRCANESERE  REEE  MEZEMERORBRE
o, MHRN P EE  FMERtES s34, &%  BERBTPEX
BREEEM , ROFBF VDAL ERLESREOERES , REEEREG
E&E’M@l%ﬁiﬂ’wﬁﬁ ,WEHERASMRESE , RARPHETREEER , BER

TRESEHNR—BHAMBRANEE , RARBANERE , MRZFTYEBEERK , 5
wmEE, RRMETRABLEEFMRIANYERY , MARBEAKENERE,

AAAREBREBE, REBAN  BEERML, BRI, BSLHNES  SULRE
BREFEBXHRIEN, #XBF A BIEXBE., LXTH, EEMi. t#
Tt ERA. WER. BBE. BHEX. RRE (F=% ). BLRE , ENTF
BE K WABESRAXAUBET, TETRBEUNBOER , EELRRE
ERTERNER (FTBEERRIBEMFERT ) VEBBEEZRN., TN
EREHEAFLU—BE , TILEERE 6 EEHFEBOBRT , FEERES L
BNEERE ; TRSENEEAZTENRE, RE ; TRESRKENRBRBRES ;
THRSENRENFRX ;| TERSRENEZERMT , SUNKHE ; TESEHE
MEXELLEMARZE  BBLS. TRSLCHRMLESUMER , BRRER

vi



ZMHNEER, TRETE , RTRSENR , B XERENEEEMNEMR. XA
Bk, EERMEELS,

BUERERMXBBETLUESRENENVNERM. BERE , REZTHEERM
RRB=FHEK 6 IARAMBERL  HEZFHRL, ER—ETETED
BB, REEZREAREELR, RIRE-RFNSEEYE , ERMASE2EH.

BMLIEEE  MEEE  EENARREBMEA. 2ZME , HEHRERNR
o EFFFZINEDMEHNKERHE K ERMATEGE , OIBLEE KX
MEE  RE, EXH. BE, ABAUREBRBREEAESENERIRE
W B OB ARV BFZ) . ERGEES, BFEEXN, SHER T AB, REX, 8F
ERMK, BIBHIT. BRCD, EEZRNFW. B —RHORBR, REHEX,

NEH, BRITERER, HAFMH, FTER. KHE, N, EEZHXEE. AE.
BHEAE, BB, BX=, RN, #XE, BEE+E. EANEKETR, &K
REERPES, WAY¥, SEILANRBITHECHARK, FE=ZHE, 2
By, AEZEK. KRR, B, RANKEEE, sEESFSFREIRROES
WX, BAER, +H. ERXREHRNEBEIATRENNED, EHRE, 23
=, BEE. NEE, T K. BFEE, FEEIAREATTE, ERER,. &
R, TR, 8%, #WE, . —H. COSTCO K&, BRELIZ, KL,
MREZBPERE. EREAKMEE, XEZHEEE, —H¥. BETER, £EMH
FREE, BEEK. WIKE. RSAW iR, Rk, HEF¥, FRTR, TEEXK
W, REEN, REERESEM—F. K&R-T. £tH, Sonry B, HEERAM. &
SERED. MEHRE, Bel, PE, LH¥. BEXXE, WREE. BHT
HE, M, Uk, RERS F-BEBRNEZ L TR MUEFNREME.,
EERMXERFMEMRNER | BMERREEHEEMETFHLENES E2E
EAEERERFREA IR BETHEN , RAENE , #R 8L HEHR |
BERMELAENERL  HEER—FRMERNT. FEREERKBES
NERMEMBHARUANEREE  SARMEEBARERRECETE, UT
REXETNER : BHERK, REBHR, MRE, SHRH, ®E REA. =8
B, RSLE, REME, BEE. FEk. 28, BEE. FHEY. BER B
RENBEEFMANOERE.

R& , REKERWY , MIGEHRXE, k. \Fzh , KRR , #ESHY
TEBRE— , DRIER , RTEEE , itk —X , BFLE , BIFE,

vii



RXHE
KR
B

B 8%
KE&

1.1
1.1.1

1.1.1.1
1.1.1.2
1.1.2

1.1.2.1

1.1.2.2
1.1.2.3
1.1.2.4
1.1.3

1.1.3.1
1.1.3.2
1.1.3.2.1
1.1.3.2.2
1.1.3.2.3
1.1.3.2.4
1.1.3.2.5
1.1.3.2.6
1.2

1.2.1
1.2.2
1.23

1.3

1.3.1

FTDA M B R oo
FTDA BB AR R ..o,

ERBEEERCIRILZE? oo,
E R BB B ( Famous and Distinctive ) ...................
NRTTHZER ( Niche Market Fame ) ...........................
7518 ( Tarnishment ) 2& BN FTDA 2 RLEE ? ...

TDRA : BRI IS IEESE e

pr i b7 - S
EEBMIRILZTERE ..o
BREN TRAb 2B B2
FiE TER BEEERE
/NREEE (Niche Fame ) FRRE ...
SRR ARIER
AT R B R
BB
BEREIBEXNCFRERRERZERE ...
REOM AL BB
YIGIEREBRAPZRFEREE
WMRFE: FRB—THROBIE
BB .

viil



1.3.2 RRBIEBEIE o,

1321 HRBERZIDEEMENE ...
1322 FREEEIEIE ..o
1323 R AR e

BERERICERZHEE
2.1 BEREERERBEZTE oo
2.1.1 BRABALLBI ..o
212 SOREEMERREAER
2.13 R B R
22 BEREBZEEER
2.3 AR REEERALY
2.3.1 BETERRTTRIM e,
23.L1 M ERERBIME
23.LLL Times Mirror MAGAZINGS .+ e it ehin ettt ettt e
2.3.1.1.2 Nabisco, Inc.E& TCPIP Holding Co. t..........ocovvieneeiieiiieiiieei,
2.3.1.1.2.1 NabiSCO, INC. ..ot i e
2.3.1.1.2.2 TCPIP HOIAING €O .- tvvevirsaennee et eeee e,
23.12. EIERICERIZIE i
2.3.1.2.1 Ringling Bros. ... ittt e
23.1.2.2 NaADISCO, INC. oottt
23123 IEEBRRIZ DB o
231231 EAREIEBT ..o
231232 AR oo
23.1233 g = FUKEEBR oo,
2.3 1238 GEATEIEBR oo
23.124  pont Stop Me Now: Moseley v. V Secret Catalogue, Inc. ...............
232 RALE & ( Dilution Monopoly ) ........oovveiiiiieiiiiiieiiei,
2321 AR BRI IR
2322 HMCREBERERIE
24 N

BEERACEERBARABIL
3.1 R R E REZ AR

3.2 B EEEE R RIS ? R CEBAE o




3.3 TDRA B BB B FTDA 2B 2 103

3.3.1 LB B2 ARACBESS BRI 103
33.11 H ME#BE, (association ) PRSI EZHFEMIRAL ... 103
3.3.12 ki L& | AR 108
3.3.13 EAM (famousness ) FTEXEE . 109
34 SLEBTF (obsolescence ) . 1B ( over-shooting ) BEIFE .
(( reverse ObSOlESCENCE ) ..virineiiii i
3.5 N 117
. B R R D AT 119
4.1 B R R S 121
4.1.1 BB 121
4.1.1.1 BB B 121
4012 BRI 122
41121 PFEEZEEBE  BEIEEERTIE 122
4.1.1.22 B IEEREBE .o 124
4.1.2 BB LR S A i 127
472 B R S BB o, 131
42.1 B E G L 2B 131
42.1.1 HECZME . .o A e 133
4212 FAERE ... R e 134
42.1.3 EE S TR 135
422 BRI 136
4221 Abercrombie & Fitch B ..o 137
4222  EEEE IR 140
4.23 R E R B DT 144
4231 BEEREABERICEBERBER ..o 145
4232 FIREBRA T 2RI RERERE 147
42321 BB 147
4232 AL 153
42323 R LB R 157
4233 HACARTEZBEME 163
43 HRE-—EBEEFREsaitsy . BEc—ERNE—EER
BB IO 165
4.3.1 RRBAM e RBHEERBAMCER 167
432 B B 169



433

5.1
5.1.1

5.1.1.1
5.1.1.2
5.1.1.3

52
5.2.1

522
523
524
525
5.2.6
5.2.7
528

529
5.29.1

5292
5293

5294
5295

5296
5.29.7
5.2.10

BEFAM (informative ) ERENARME ( persuasive ) ....oooiiiiiiiiinnnn.

IhEEME ( functional ) ERIEEME (emotional ) ............ccceeveenn...
REINEE (identification ) . BEFAIIEE ( the informational function ) EE
B REThEE ( the idealization function ) ...............cccceeeiinni.

BEJR ( denotation ) E25|EBE& ( connotation ) < ZERFERME : EHE

RHETHIR (Hjelmslev ) BEEAF ..
7MW . B45 (Roland Barthes ) 5E2 ...

B E R — R

B B BB A EE ...ttt
B ERERIIRES
MEEERBERLA v
BREREBUALIITRR o

Xi

172

176
177
177

177
180

182

183

186
186

188
191
193
197
199
202
206

209
210

211
211

212
212

213
213

215

219



* EERAPOF AR  RETHESEREE , F2RES,
* AN ERZEEEAARERRETESR.,

Xii



K HE%

Fioure | : BEORICH RIS EBREEH........ 99
Ficure 2 : FFEREY B ( dyadic structuration ) .............oeeevveeeeineeeiinenn, 123
Fioure 3 : BIBERBEEERR. ..., 125
FiGure 4 : FFEREY=EHEL ( triadic structuration ) ...........c.coeeviuieiiieeiinnen, 129
Fiure 5 BRIV R L BRE . e, 131
FiGURE 6 @ BB Z B =R 132
Ficure 7 : TRREIE BRI R o, 136
Ficure 8 : FFSR BB RR B, RBEXNZHERAR. ... 147
Fioure 9 : RIBE E RRBR Z AT . 184
Fioure 10 @ R S e AR 2B AR 186
Fioure 11 @ BB 2 B R 189
FIGURE 12 B 2 R B R 219

Xiii





