A AR

1.1 HH FTDA % TDRA
1.1.1 B Br R BRI 2 B 3L
1.1.1.1 1988 FEEEMBEER
1.1.1.2 FTDA M EERE
1.1.2 FTDA & 1HE A &
1121 EXHEIERILBRILZE ?
1.1.22 ERZEEEBIM ( famous and distinctive )
1.1.2.3 /NREHHEE ( Niche Market Fame )
1.1.2.4 5518 ( tarnishment ) 2B BN FTDA Z &L EH ?
1.1.3 TDRA : BERIBIEZER
1.1.3.1 MERRE
1.1.32 ZHIHE
L1321 BIEEEMR Lz E&
1.1.322 FREX "RIEZE, B%
1.1.323FE T&E, BEEZRE
1.1.3.24 /N REZ ( Niche Fame ) T ZRE
1.1.3.2.5 SHEKARCEER
1.1.3.2.6 i8R ERR

1.2 SR BN
12 BERBEIHEN CFRERRERZIER
122 EBED M HE  HEPEER
1.2.3 Y5 BRZBFR 2 R ok 28

13T AE  FFRE— RN RIE
1.3.1 EEREE
132 fFRB s EBEHE
1.32.1 EBERZIhEEEE D
1322 RiRERE @
1.3.2.3 FFERE 2 R EF



1.1 B FTDA Z| TDRA

EREECRERBRT L F#HEFEE ( anti-unfair competition ) }k—FEHEE
FEEEE, HRZEBAZIEABT (passingoff) ECEmAMAEB CEBEZEE
( English Common Law ) , ¥ B 2R KE#R 1946 FZ2EF AR ( Lanham Act ;
the Trademark Act of 1946 ) R HNBUEEL - EEZILF A ARSI EEEH N EM
RERBRELERERBDZEIE (trademark ) , HHE B (tradename ) . FENE
(trade dress ) ZfEA° ; BEEFREXBRRBZEFEETAEHEREMACSH.
HERECREENEN LEHEERARSBRAEZCHEFCAMZIRE , @
RREBHREATZHEHREE (imitating competitor ) T EEEFRZE’,

EREERELUHE R EARFZE ( likelihood of confusion ) AHE B OHEHC
TEEEERA SR AEER ZIE LU ( similarity ) THEE T B m IR 2 RKIR’
BEEAREBER LEEERBRAUARBERmO KILZREREGMERES
AYEBRAEPEREEEEEEERRFAZIE , Henry J. Friendly 3£ E M Polaroid
Corp. v. Polarad Electronic Corp. =2°H , IR T BB M "Polaroid EE, , HAF
HARHERE . (HWEEABEZRE. QAFEASSEEREABERAEE
ZEBRE. QFmZHERE., OAEAEERESE N REABEZITS
( "bridge the gap” ) « (S)EBEEERRR. OHERESERAXBEE. HEEE

" Hanover Star Milling Co. v. Metcalf, 240 U.S. 403, 413, 36 S.Ct. 357, 60 L.Ed. 713 (1916).

2 Stephen L. Carter, The Trouble With Trademark, 99 Yare L.J. 759, 761 (1990).

315 U.S.C.A §1125(a)(1).

*B. ParmisHacL, D. Hicriarp, & J. WeLcH, TraADEMARKS AND UNraR CompeTiTiON 2 (4th ed. 2000).

> Qualitex Co. v. Jacobson Products Co., 514 U.S. 159, 163-164, 115 S.Ct. 1300, 131 L.Ed.2d 248 (1995).

CEHE , RESATRBREXABIFELE  WER (ZEBRSERETHRZMIE : =o

oco~Zoo=) , H237, REETHE , PRIFFBEEBMEMIEAR (2007) o

"E. & J. Gallo Winery v. Gallo Cattle Co., 967 F.2d 1280, 1290 (9th Cir. 1992); see also Academy of
Motion Picture Arts and Sciences v. Creative House Promotions, 944 F.2d 1446, 1454 (9th Cir.1991);
Eclipse Assoc. Ltd. v. Data General Corp., 894 F.2d 1114, 1118 (9th Cir.1990).

¥ International Order of Job’s Daughters v. Lindeburg & Co., 633 F.2d 912, 919 (9th Cir. 1980).

? Polaroid Corp. v. Polarad Electronic Corp., 287 F.2d 492 (2nd Cir. 1961).

19 7d. at 495 (... the prior owner's chance of success is a function of many variables: the strength of his
make, the degree of similarity between the two marks, the proximity of the products, the likelihood that the
prior owner will bridge the gap, actual confusion, and the reciprocal of defendant's good faith in adopting
its own mark, the quality of defendant's product, and the sophistication of the buyers.”).




Z2mE, QEmHEEECERRE,

HRE , AEZRARICARZE (anti-dilution protection ) WIFEH B ZELER |
HEHEFATEAREBEEEENR", EERMER L HEERERRAOEMH TS
( Frank I. Schechter ) EH AR HEZEBTR L REMBEE A HEREBCZAE
Eift, "LAEIE  BEHZAERBRZINERZRILE S , SRIAABRERS
BREUERE"., #EHHEEERHES RO KamAE Odol“z HR LA,
ZREIRHBREFH N —ZEEEBCEEMEEABE —MHMEA ( identical
use ) , MERRARZELBESRFEECARERO KL ESRFER ( non-
competing ) SMEMAGMESEERL , RALBIMEEHRIE “ ( gegen die gutten
Sitten ) : EVHEEZREEREHER  SLEARBTIANETEInEE%BEMRK
RZRHRE. ERAASUZARESECHER , IXEESRAHEED
( selling power ), MEEZESNREX TR REBEATEEIRZILERXL
( "verwissert” or diluted; “verwisserung” or dilution ) » HFIFE M K W FEHRE
EREGHERFATREHEEHREEERERAZHETEME , LEBEARTLE
BREEAZKEBEER  BXZES, EMERZFREHLEL . "RE—BE
ZEBEY  EEBAZEEZREENE-—SEER (... the preservation of the

uniqueness of a trademark should * constitute .the only rational basis for its

protection. ) o 71

FERILHNXFELIR BSEEABREFEENHEETmMNRED
( persuasive ability to sell products ) * , FIRtLEZR ARSI RBACEERR

""Moseley v. V Secret Catalogue, Inc., 537 U.S. 418, 123 S.Ct. 1115 (2003).

12 Frank 1. Schechter, The Rational Basis of Trademark Protection, 40 Harv. L. Rev. 813 (1927).
PEHE, 8o, 5238 ARRLEREVASREESEERAY ZERERE
ANE=F 3.1 25,

14 Landesgericht, Elberfeld, 25 Furistiche Wochenschrift 502; XXV Markenshutz und Wettbewerb 264, 11
Sept. 1925.

15 Schechter, supra note 12, at 831-32.
' David S. Welkowitz, Reexamining Trademark Dilution, 44 Vaxp. L. Rev. 531, 533-34 (1991) ( Hi#& 4%

HRBEFEEmZBRHEZHH ) .
17 Schechter, supra note 12, at 831.

F2R

'8 Gerard N. Magliocca, One and Inseparable: Dilution and Infringement in Trademark Law, 85 Min~ L.
Rev. 949, 959 (2001).



( advertising power ) "SR ME S ( "commercial magnetism” ) P Z ERE , BWR
HEERGYHREmRBERRELRERT. NEHFROBESEESRAN .
PR AR , R AL HHETERE, 25 E3kHT B B/ Nz E DR 85 Hi sk i 48
&, BPHRITER , BEETF2A , BAE SR EA —EEHSFR. *0 #
FRIAMERENR  IFEEEXT T ERRALEBERTEFHNEERK S
HikHT ERBESHRTTECHETMRE , KETHEERZEANASIEE
BEAGZMEY I, ez, BERERERER NEEE) H "HEEEMm
MAFIEMER , FRAIHZ TEREEREHNEEHECREHE,

BRRBSAEREFFIFSZERBRIAKRME : ENMNEBR , RILB=
B ZHEFZEZEM ( Massachusetts ) MEMAAZLE? , KWEZ+TFENE—BR , K
FILEENTR—AAINEEZERERL 57 ; B8E FIDA MJERT , ZEIWEXH
P Ez2MIEERRICREE R (NEBNZ, BAER, MEAURBXBETMIAL
RIAE , BEARARRCBRAZMNEBEZH S

EBFBER , MEHFR 1932 FRBEERRATR LR EESRREZRL.

' 1.P. Lund Trading ApS v. Kohler Co., 163 F.3d 27, 36 (1st Cir. 1998).

2 Ralph S. Brown, Jr., Advertising and the Public interest: Legal Protection of Trade Symbols, 57 YaLe L.J.
1165, 1187 (1948).

2 Hearing Held Before the House Comm. on Patents, 72d Cong., 1st Sess. 15 (1932) (statement of Frank I.
Schechter).

2 Act of May 2, 1947, ch. 307, §7a, 1947 Mass. Act 300 ( codified as Massachusetts General Laws
Annotated, Pt. I, T. XV, Ch. 110B (Registration and Protection of Trademarks [repealed]), §12 ) ; B=
F,OEEVERREBYLEEEMERNRE , 130 (2003 ) (“FMNERE 1947 FIIETE—ER
HKALERE (Anti-dilution laws)“ ) o

# Allied Maintenance Corp. v. Allied Mechanical Trades, Inc., 42 N.Y.2d 538, 369 N.E.2d 1162, 399
N.Y.S.2d 628, 198 U.S.P.Q. 418 (1977).

HEEHIRCERERZ 1996 F , BT EEMNABEZEDRILKRE , 25815 :
Alabama, Arkansas, California, Connecticut, Delaware, Florida, Georgia, Illinois, Iowa, Louisia
na, Maine, Massachusetts, Minnesota, Missouri, Montana, Nebraska, New Hampshire, New

Mexico, New York, Oregon, Pennsylvania, Rhode Island, Tennessee, Texas, Washington ; 88, :

BRICHS , (EREERm) B 75, 872 (2005) ; BMEHER(L2ER |, 552K 1 Lynda J. Oswald,
“Tarnishment” and “Blurring” Under the Federal Trademark Dilution Act of 1995, 36 Am. Bus. L.J. 255,

300 n.59 (1999),
% Oswald, supra note 24, at 300 n.59.

2 H.R. 11592, 72d Cong. 15 (1932) ; BIZH4EFIRER S , 552 : Frank I Schechter, Fog and



fEE AR EE M ( coined, fanciful or arbitrary marks ) BFIERREE, FEIHmEL
$BZE ( injur[y] [to their] good will, reputation, [or] business ) , tEREEBBEIB, ET
SE2R ( the Lanham Act ) 7B 1946 £ A5 — BB FBRI AR AR |, B BRI IEH
BEREEN., HRT+5E  EBESERARMEEZRCBSRFRERF ,
EREEETERZEANHRERENE EERY. WREERE 1959 FART

TETEREEREE K METFEEEAEIRRERELIRARERIZE
WEBEEE,

Hit , EREEtTF2ANFEE , RILERELEBEERSMNEHR, HE ,
HEERKIEEE , MEPHNRERDNAZIERETEZHR T 2EHEER
RENER , TERELREHER. 2B2EE”?, BEEUREEEEHFEBR
AH , BIRERERRFR (“created” confusion ) *REHEAERREREER, BEE 1995
F, 2EMRICERTIMRRE, BEE5,

1.1.1 BFmiE R L ERR 2 3L

% — BB K 1A =R : the Federal Trademark Dilution Act ( FTDA ) , 1 1996
F1H16 BERXER", BHERZEE ( famous trademarks ) BEFB B 2 RILEFH
BREGIZHIE ( the International Trademark Association; INTA ) *JA K& E B BRI Z

Fiction in Trade-Mark Protection, 36 CoLum. L. Rev. 60, 84-85 (1935) , #5| B Jerre B. Swann, Dilution
Redefined for the Year 2000, 90 TrapemArk Rep. 823, n16 (2000).

2715 U.S.C.A. §§1051-1127.

2 H.R. 11592, supra note 26.

» 5 BITE 1963 FEEE 1988 FEMKIEIERE : H.R. 4651, 88th Cong. (1963); S. 1883, 100th Cong. (1988).
3% Avon Shoe Co., Inc. v. David Crystal, Inc., 171 F. Supp. 293, 299 (S.D.N.Y. 1959).
31 Welkowitz, supra note 16, at 536-37.

32 See generally BEVERLY W. PattisHALL, DAviD C. HiLLiarD & JoserH NYE WELCH, 11, TRADEMARKS AND UNFAIR
CowmpeTiTiON 393-95 (5th ed. 2002).

33 See Coca-Cola v. Gemini Rising, Inc., 346 F Supp 1183, 175 U.S.P.Q. 56 (E.D. N.Y. 1972); DC Comics
Inc. v. Unlimited Monkey Business, Inc., 598 F Supp 110, 224 U.S.P.Q. 437 (N.D. Ga 1984); Original
Appalachian Artworks, Inc. v. Topps Chewing Gum, Inc.642 F Supp 1031, 231 U.S.P.Q. 850 (N.D. Ga
1986).

3* Federal Trademark Dilution Act of 1995, Pub. L. No. 104-98, §3(a), 109 Stat 985 (1995) (codified asl5
U.S.C.A. §§1125(c), 1127 (Supp. 11 1996)).

3 BB ERE ( The International Trademark Association ; INTA ) Z B & BEBEEERE ( the
United States Trademark Association ; USTA ) , R1878F BRI+ —REEE AN , B el#E A



& ( the United States Patent & Trademark Office; USPTO ) 2 FTDA BES7E R (LR
BENW£EEEAL , A — M (uniformity ) SAK AT FERIM4E ( predictability ) %

"ERAEEEEERE2EMcERLEER , AME AT — T UERA 2 RILE
E, O RH-O2Z—E6NEMNHEEN " BEFHNEMEIRERRE (a
patch-guilt system of protection ) , BEEFIEBMIBRILER 2 HE, 71 LT EEE
B2 FTDA AR YIEE 2 1988 FEE L8 IEER ( the Trademark Law Revision Act of
1988; TLRA ) * , BffifE /T #8 FTDA I ZiBiE,

1.1.1.1 1988 FEABEBEZER

BEE-EURBTFEREEERERIZHEREER | 2 1990 FRH
FTDA M3:RI % | E:E%%ﬁﬁﬁmﬂ MNEEEEZHE R ES CEREKE
EEBEMEER , BBAB EERATREELIREBECEE, Am , BBR
{LER 1996 EHA%%ZF%EF%EETE@ TMERAEITHE T RAURNEEEER ,
ERtEABEEEREER  YACRKELRICFRRAS 1988 FEHBEEBELR
( TLRA ) 2—%

& & Milton Handlerm 1985 £ A X B B & ## & ( the United States Trademark
Association; USTA ) *SERGLABEE . ' HFEARETHRIESTEREN
RACERER —EHBEERBFR , IHE RN KBMZE ( disastrous effect ) &
REANE—E K REHTMELRBZRY., “) , EREFRZFERARIEERN
1987 K WMEzHE, ZEEEHBENEHEMLEZES ( Trademark Review
Commission; TRC ) IR EBERAEXEHBELRAETEEMBEZNHARY , XEEGZ

JE3000B ] E , 582 R : Madrid Protocol Implementation Act and Federal Trademark Dilution Act of
1995: Hearing on H.R. 1270 and 1295 Before the Subcomm. on Courts and Intellectual Property of the
House Comm. on the Judiciary, 104th Cong. 158, 75-76 (1995) (statement of Mary Ann Alford, Executive

Vice President, INTA) ; EZBIRINTAZFAL , FBEHEML : hitp//www.intaorg/ ( Bk E&IERS :

2008F4H1H ) o

36 Federal Trademark Dilution Act of 1995: Hearing on H.R. 1270 and H.R. 1295 Before the Subcomm. on
Courts and Intellectual Property of the H. Comm. on the Judiciary, 104th Cong. 29-121 (1995).

3TH.R. Rep. No. 104-374, at 3 (1995), as reprinted in 1996 U.S.C.C.A.N. 1029.

¥ H.R. 5372, 100th Cong. (1988).

3 See supra note 35.

" Milton W. Handler, Are the State Antidilution Laws Compatible With the National Protection of
Trademarks?, 75 TrRaDEMARK REP. 269, 287 (1985).
1 Jerome Gilson, A Federal Dilution Statue: Is It Time?, 83 TrapeMArk Rep. 108, 112 (1993).



REEBERERE  EAEE (intent to use ) FBBF RN FHRFEZRBHEY
FEHESiRERBBETURRAEANESE  HBHHEUEEEARKRE
ABE, AHENANELNEFEAE. BRAFEETEERURTE, AE. BEE.
TEBRFEEHEBBEEZERY  USREEETERARBZIXNERLIRRI
AFEEY,

ZEEERTREUREEN "XEEERRRETERCREREER ( the

Report and Recommendation on the United States Trademark System and the Lanham
Act)®) | RBRETERE B ROBEBHRMABFRILFE—ERRZREEE
/58 ( Principal Register ) £2 & & PGHZE ( famous mark ) ; ZEHRGTREAXEHS
B EESS ( Board of Directors ) FTi%%, ZEERMIMSBZEE Dennis DeConcini
EEEHRIEL 7THEEEIEIEER ( the Trademark Law Revision Act ) , @8 T LR
ZESZHREHER  YBLFZEFH (verbatim ) BE|REESFREMRILE
B,

ZAERR 1988 F 5 ARSERBER , BERBGENERLTIEFR : REFBHMR
AZBER , BRBRE+T—ENFNTER , MRSEGERETPERARLEREZ
B, A2, ETERBHENTFREAEEMEMNIRAKIL ( mondernization ) i
ERREREE, MALERTRRE., STENRRLIFES TREE TFTEEE
ABIL (ingross ) ZMERE A MEREERRCEREEEZEZE —BERMERZ
BREY, EEEEHRRLEXBITR, I, tEBEFTREEREERR
EEZE—ZBUARZ THEBHNRFE  ARXBMMBREEEBABIRETERE
HREH LB FRER AN 2 R,

215 U.S.C.A. §§1125(a)(1)(B), 1051(b), 1051(d)(1) (1994).

#'S. Rep. No. 100-515, at 2-3 (1988), as reprinted in 1988 U.S.C.C.A.N. 5577.

“1d. at 2.

* United States Trademark Association, Trademark Review Commission Report and Recommendations to
USTA President and Board of Directors, 77 TrapeEmark REep. 375, 454-62 (1987).

% Gilson, supra note 41, at 114.

YHR. 5372, 100th Cong. (1988) ; Julie Arthur Garcia, Trademark Dilution: Eliminating Confusion, 85
Trabpemark Rep. 489, 492 & n.18. (1995).

* Garcia, supra note 47, at 492.

* H.R. Rep. No. 100-1028, at 6-7 (1988); see generally Nancy S. Greiwe, Note, Antidilution Statutes: A

New Attack on Comparative Advertising, 61 B.U. L. Rev. 220 (1981); Robert J. Shaughnessy, Note,
Trademark Parody: A Fair Use and First Amendment Analysis, 72 Va. L. Rev. 1079 (1986).

30 Gilson, supra note 41, at 115. 2L MERFERBEDC—EXEBNMKR, 2BMRE , SURRILERN



1.1.1.2 FTDA MR 2

BEERCIERERIER |, 1980 FERRMEBERDPARBEEHEREE , XE
BREHMEEER ( Board of Directors ) BERTE 1991 FIRE , ARERKBHER
SEBCHREBEESTZEY  RE , XBEIEEHE ( American Bar Association;
ABA ) FEXREGL K ZESRAIMEBREEZT EZRPMARIBR

EEEME , FAF , BEMNEZEE ( the Model State Trademark Bill ) B 1964 £
REXETELHEHMEE , KEHBTMT TLRA , Y BEFTHP 2 RLER , HIE 46
MERIT ( RERITERERR., EATN, AHSTEEURRETEFTMN ) ; Nz
BL 1995 FHRZ A A F 5 FEHRE ( the Restatement (third) of Unfair Competition ) >
25 R(E(). QRBETHERHERRACREET , BRATHEES
BEHEEITE ( powerful selling tool ) , EEFEFBIM ( highly distinctive ) & 3% F|
MEABENEE : EEM (blur) UAREFERERIK ( disparage ) H5HE
( tarnish ) TREERIBRER (Stimulanteffect ).

5—5HE, sBEEcERABEKESERE  —EBANBERRAERF
HoMiea R LRE , BHEMNERTEREMNEZTERLEENREF UL
MR R E A3 ARFBANRACER 2 N> EEMEBATEENEFTEREZZ
EHERG R AKEREAEERME, ESZKEERSLET 2BENER
RACKE™ |, T ERMARBERESRRER ML EZNEF T, 2R , B4R
BRACIENMNBAGIE — 2 | T ERRIUEN &M AT F AR X T — 37,

M& E KRB (Armageddon) 1
> 1d. at 115-6.
52 American Bar Association Section of Patent, Trademark and Copyright Law Annual Report, 136-42
(1991-92).
33 Model State Trademark Bill, available at http://www.inta.org/index.php?option=com_content &task=
view&id=1393 &Itemid=&getcontent=4

>* (last visited Apr. 2, 2008); 1992 &Z{VABBBIESL , 5B R : Tromas J. McCartay, 4 McCARTHY ON
TraDpeEmMaRrkS AND UNrFAIR CompeTITION § 24:79 (4th ed.) (latest updated Feb. 2008).
Restatement (Third) of Unfair Competition §25 (1995).

55 Blue Ribbon Feed Co., Inc. v. Farmers Union Cent. Exch., Inc., 731 F.2d 415, 422 (7th Cir. 1984); Deere
& Co. v. MTD Prods. Inc., 34 U.S.P.Q.2d 1706 ,1710-11 (S.D.N.Y. 1995).

%6 Deere & Co. v. MTD Prods. Inc., 41 F.3d 39, 46 (2d Cir 1994).
> Deere & Co., 34 U.S.P.Q.2d at 1710.



Et , BENEETARE K ATHESNSRAEERERERT. #EREZ
Thee , BRBEHRA —ERENAREBE Y EEEARELETEHEMEH
BENEBIMRE, *, 1995F 3 A , MM FRZEE Carlos Moorhead [6] 22 3& BT 1= & B
FEE R L ER ( the Federal Trademark Dilution Act of 1995; FTDA ) ¥ , BIR#E %
{LEREEER , W HEFERNREESR TLRA 2o FrEE 2 EXER | REKR
REF 12 A LABBXREZER , 2BRAEANOMERR , KRR T RIBHE
FE, IEERERR—BUBBRIZE ( voice vote ) ZHF XN EEFRHBIBY ; BF ,
1996 £ 1 A , FTDA f&EfIMIER IR HF , EXMMEN

1.1.2 FTDA & 188 f i RE

B BRI RRILIESR ( FTDA ) #ANABES A 43 R(0) B AR T 451%™ , 15 ™E
BRE ( trademark infringement ) EEEFREIR AL, ( trademark dilution ) W& #& A E B 30
EEEEXEMER : FTDA Z A HE N EREE S BERRREEN HE8 A =
BrsE, REZER, "EETERERERAZE , BEZMEE ( potency ) 15
RRAMAZEA T ( debilitated ) o BETIRILZHEHES, - BAR, TREBERDIE
BRORIAMNES K MACAR—ERE , MRFEAFEYR , KETTERM
ESXEHEZBEESEE (advertising value ) 4 % FEERG ZEEEE ( commercial
value ) ZEIEIERA , RB T AL TITRFREHEEZER S EBEEALH
BEMETHARERE  METEEHEEEIAERECBRNAKEEE MERS,
B, UEFREZREENCURAFLEMZEHS , BHLEERES ( forum-
shopping ) * , WHEMEBR L2 —H. 2L MmERKTEET ] TR,

EEFREBL  ETERFLBKROEF I REERAE()EBERECHREA

8.3, Rep. No. 79-1333, at 6 (1946).

%) H.R. 1295, 104th Cong. (1995).

60'S. 1513, 104th Cong., 1st Sess. (1995).

! Trademark Dilution Bill Cleared for White House, DaiLy Rep. For Executives, A2 (Jan. 3, 1996).
6215 U.S.C.A §§1125(c), 1127 (Supp. 11 1996).

3 H.R. Rep. No. 104-374, at 2 (1995).

% 1d. at 3 (citing Mortellito v. Nina of Cal., Inc., 335 F. Supp. 1288, 1296 (S.D.N.Y. 1972)).

5 1d.

5 Id. at 3-4.

7 1d. at 3.



BEIHEQEEAERACEENAZE R ZRA/QMNBRE ZEESLR , Bm¢) R/l
BREEEEZHEBIME ( distinctive quality ) © , ERRIL 2 EF |, WHBERBEY,
EEE 2 RAIRFTES ZREZRE AEFS (injunction relief ) , BRIFRESF A
# &5 EE (willfully intended ) &2 , EBt i 887 % F JR B ( the principles of
equity ) MR THERGEREESEERESFHMIBE, 2 43 K(c)EZE 3 7B
BRIBEEHE , THRERARBEEZE. NERBIPEZRILATE". EFTERE 3K
CQEFINREETEHRAIILZFNERESH , DA ALEES ( comparative
commercial advertising ) RIEEF 2 BFEH., FEHEMMEM ( noncommercial
use ) . AN ZHBHRERTR=-"EEE", BREZNAHERSAZTEEE ,
ETEREBHCES | RERSIRN\BERZ"HERER , ETFHASERIIEFE
ZRHMUNRR  EEATEREZEMERER , ZRETEEAREZEL", &
EEASRAEBHMER (terminology ) BE” , HAREEMN AR RLER
7 THISSEREIERE (identify ) BEE[E R ( distinguish ) B mXARIEHIBE L ™

BARFTDA SEBEH BRI MR AIGEFMEEZITREEE | U2BEMRRLR
HENELHERBEZ—HMETEAIYE  BREGTERIACERERLHR
FTDA X SR ERNARBHNEERRRRE , LERFEREXKE —ER FTDA Z
B R XGEEPE R EBEAE D& (circuitsplit ), EFZFBLEITHR, 2ER
e, WEEEEmR EEEREBWN, REEREIT (subject matter ) . FIRE
ZHZEAM , EERRICEREAS ZFE. LT BEA 2 EhiE 5L BB OE % b A 2
HNLBEXEREH.

1.1.2.] EREEERCTRILZE?

HERETERSE 45 RZRILERERSE 43 R()ESE | KER THBIMEE

84 McCarthy, supra note 53, §24:89.

%15 U.S.C.A. §1125(c)(1) (1996).

015 U.S.C.A. §§1125(c)(1), 1125(c)(2), 1117(a), 1118 (1996).
15 U.S.C.A. §1125(c)(3) (1996).

215 U.S.C.A. §1125(c)(4) (1996).

715 U.S.C.A. §1125(c)(1) (1996).

™ Times Mirror Magazines, Inc. v. Las Vegas Sports News, L.L.C., 212 F. 3d 157, 166 (3d Cir. 2000) (“It
was not an abuse of its discretion for the court to omit explicit discussion of these factors...”).

P15 U.S.C.A. §1127(a) (1996).
" 1d.

10



( distinctive quality ) Z#&{t1 ATLABH , SERICHEREENRKBIMEE , MEH
BItE (B ) ( distinctiveness ) IEMI RERKE ( identify ) BA[E B ( distinguish ) &
mERBHED. BEEMTXF RN RIEERBRBRAE ( cicular ) ™"
EEHESERBMURRA, LEECRERERSIINGE R & KB FIKEE
PR FTDA 2B L&BEC TR , FERELRFR FDTA PRRELEFER
RAL ( actual dilution ) B REREHE LB R ( economic harm ) MIHRAFEFRILZ
E ( likelihood of dilution ) , ENAJRESRKES ? BHEEEIT X E MR |, VTR LUERD
Eff, LEBRIKEEGEBZFRRERN , REBR 2003 F , BARSERE
Moseley v. V Secret Catalogue, Inc.¥’—ZH , BB R RS EIMAFEIRS, SHERFB
B, AR EZE 23.1.2 AT R,

1.1.2.2 HHREEFHBIME ( famous and distinctive )

ETSEREBHROQEE I RPyEINEFZIMEMEFSR ( distinctive and
famous ) FIFHZREB LFEA . REFIDARBFEEEHENSERBER L
R cEmE ? 2R LEEcER  BREET ERE BKROESE | RER
BIRNNERZEP2E—H "ERXRJBREARIMZEE, ¥, F8Z, FARKEER
DEEEXBEEEARBRIMAES FTDA RE , ME=., FAKEERABHER
R,

77 Xuan-Thao N. Nguyen, 4 Circus among the Circuits: Would the Truly Famous and Diluted Performer
Please Stand Up? The Federal Trademark Dilution Act and Its Challenges, 1 Chi.-Kent J. INTELL. Prop. 158,
165 (1999).

78 Barton Beebe, Search and Persuasion in Trademark Law, 103 Mich. L. Rev. 2020, 2026 (2005).
7 See supra note 35, at 158 (statement of Jonathan E. Moskin, Partner, Pennie & Edmonds).

WEHESE—. £=. £=, W, FH, FX, Ft. BAKEERIBIERTER , #FERNEES
RE—EE=M 1.B.O)MHBARNKER.

SREMRGE  EFBER Ringling Brothers.-Barnum & Bailey Combined Shows, Inc. v. Utah Division
of Travel Development, 170 F.3d 449 (4th Cir. 1999) (ER4BH BEFRIEZE); Nabisco, Inc. v. P.F.

Brands, Inc., 191 F.3d 208 (2d Cir. 1999) (EsRERIL 2 ERABEZR).
82 Moseley v. V Secret Catalogue, Inc., 537 U.S. 418, 123 S.Ct. 1115 (2003).
8 1d. at 428.

YIRBRERIESR , B2 BIEA D A inherent distinctiveness AR acquired distinctiveness W& , A

FREEHRRIMREESENY  TEELREREREIIMEE., AXTXEEREE , IR,
8515 U.S.C.A. §1125(c)(1) (1996).
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1.12.3 NRHBEE ( Niche Market Fame )

FIT58 niche fame RIE— R B EZ B EFH 2RF , AIREEET—RKEZ
EXMBTEAAAMPDRRN , XEFER "FIEMIF, &, FIDAMZEHRETIE
H B b B MEE ( geographical fame ) ZFEE , ERELXEBINEERE LM,
BYEGEHR N ZREEREEUAZ IR MRESIRSXEEELBEMESE ( general
fame ) , ER—R. F-KEERFAREFELEMBECHERIRILREY ,
ME=ZREBLKEERNZRAEGNERT , EESABERIRE ZTHER
BE , FEMRES,

1.1.2.4 3518 ( tarnishment ) 2 & BHR FTDA 2 X{LEH ?

INTA &€ 2 €M B HZEE R ( Model State Trademark Bill ) A, S8+ =#HAR
TEBEMERBZIE ( likehood of injury to business reputation ) —&8> o FTDA # ,
WARMEEEMNERER , CEREHEBBZESET , UBNEF AR FTDA R
ERBEGEECEE, BRFFVBRLERS , HHFERIEL FIDA P2 RILERR
BREATRDEMBERAETRRCERE | SEEM R, FSEREMRL, BE
B2 ( diminishment ) *, EBR T E KRS ERE Moseley —RH 2 E5 ( dicta ) *'H
FrERA , FOBERRE ;’_:TE%{KE@EE‘?%%EZFFJTEEZ‘\ﬁmiﬂﬁﬁﬂﬁ,@ﬁﬁiﬁ”—
HEEZHEEERZEH McCarthy , B BRBERHEREZ , REFSBERRERZ

—93
o

1.1.3 TDRA : BERILIEEER

8 H.R. Rep. No. 104-374, at 7 (1995).

87 Mead Data Cent., Inc. v. Toyota Motor Sales, U.S.A., Inc., 875 F.2d 1026, 1035 (2d Cir. 1989); TCPIP
Holding Co., Inc. v.Haar Commc'ns Inc., 244 F.3d 88 (2d Cir. 2001).

8 Times Mirror Magazines, Inc. v. Las Vegas Sports News, L.L.C., 212 F.3d 157, 167 (3d Cir. 2000);
Syndicate Sales, Inc. v. Hampshire Paper Corp., 192 F.3d 633 (7th Cir. 1999).

% See supra note 53, §13 (titled “Injury to Business Reputation; Dilution™).

% H.R. Rep. No. 104-374, at 8 (1995).

ol Moseley v. V Secret Catalogue, Inc., 537 U.S. 418, 432 (2003).

%2 Barton Beebe, The Semiotic Analysis of Trademark Law, 51 UCLA L. REV. 621, 695-98 (2004); Baton
Beebe, A Defence of the New Federal Trademark Antidilution Law, 16 ForoHam INTELL. ProP. MEDIA & ENT.
L.J. 1143, 1150 (2006); Gerard N. Magliocca, One and Inseperable: Dilution and Infringement in
Trademark Law, 85 MInN. L. Rev. 949, 983 (2004).

% 4 McCarmy, supra note 53, §24:95 (2004).
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Moseley ¥Rz % , B2ERA , B ERELFLERE  BEXIAEBHCH]
ENBEAZMBRMEEME , WETAEEER FTDA 2EXBR ; EMNMNUEE
WEIEX AR EREY ZBREFERMCELERE , BEEECHLE", AR
MEERTAREZFABEHA OB PR ECHBERICRBEYRELER , A
MBERER  FRESGEI] FIDAUEBERER EE'ZYEZAN, SRELEZHKR
£ 2006 F 10 B 6 HBIBE i 2 EEE E XL ER ( Trademark Dilution Revision
Act ; TDRA ) * ANETREHERERBEELREIRSHMAEHERNZER
EEHEZEMEMEWHE (the American Interllectual Property Law Association
AIPLA ) . ( the International Trademark Association ; INTA ) Z ¥{E R BREEIER
R, BRNTBEREBRZERIEERAMTRZEENE,

1.1.3.1 M ERR

ERHEB FTDA ZHEF , NTARARBEZERYUAPEXNZEZREBORAIE
HEFZERE , IRFELE TDRA P INSAEE”, INTAFTEEZ FIDAERBEEHS
E7 : Moseley BH , B RS ERAMEZETBREREERERSH/USRES
TREBENSEREAGECZRE , FIEESHIE FTDA B ERBFAR IR ; H
R KEEREEHRNEEFERERBIMECEEARERB A FIDAFIRE , BEF— ;
FHNREE (niche fame ) ERZERBENAEFER  RENBEALR FTDA BEXE
ESERICER, ZEEENERLHE ( AIPLA ) T5 EB[E TDRA £ LR 2 EE
BME[E L ZISE FTDA UREZMARBZHIRNE KRG - @B EFRTERRS
FRELBRENATFRE”, DEELFERAMEBESERAIIMZEEEHETZR
B, WHEKRLR "EE —FACERBEREHHR T/ DRTIBEZEE ( niche market

o4 Amy E. Pulliam, Raising the Bar Too High: Moseley v. V Secret Catalogue Inc. and Relief Under the
Federal Trademark Dilution Act, 53 CaTH. U. L. Rev. 887, 910-911 (2004).

%15 U.S.C.A. §§1125(c)(1)-1125(c)(7); Trademark Dilution Revision Act, Pub. L. No. 109-312 Stat. 1730
(20006).

% Trademark Dilution Revision Act of 2005 Hearing on H.R. 683 Before the Subcomm. on Courts, the
Internet, and Intellectual Property of the H. Comm. on the Judiciary, 109th Cong. 8-9 (2005), available at
http://commdocs.house.gov/committees/judiciary/hju98924.000/hju98924 Of.htm (last visited Apr. 26,
2008).

7 Id. at 9-10.
% Id. at 23.
% Id. at 24.
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fame ) ', EXBEFTBARER 2 —""F, INTAMHE , EBEZRILEKEE
NMEEIRERE  REEEBERENRCEE L™, EAPLA —& , NTA BRER
KA zELZHEIZRE , IREFEXRBAFIMZEER" , UIRMATERIL
ERZEILERY ; ERYHN TDRA TR R 2 ERAFRE K ERZE INTA#E
s, 555N TEHEBR niche market fame Z 5[ £ , INTA 524 TDRA BB E&H A4
A "EZHZE -EBE AR ZEFR ( widely recognized by the general consuming
public ) 1 EREHTHBARTR, AREYEBREEECRRURETRERE ™,
BRRE=ZIHEH "BERZEERZEE ( actual recognition ) 1 BEE T 510 5 k&
EARE, ERIDBWEZ BN RAETER,

BIEXRE B E—3 , INTAER AIPLA PAESRMEE K, Bt , TDRAERF
FRABEEFE ( cause of action ) HELABRSI , ERE M ELBERELZBEEREY
He MR RKIRFEA ( a designation of source of the goods or services ) %, Rt IE
PR , AIPLA RARYE , RARERFBETRIETNERS , MFERLESE
DETREMADNERERER , EETAY; MABSERLY K REHFEHEZR
BAEBARERR. F/ , LBEBIEEZRFAGELEZBAEBER ( generic
misuses ) ZEE , U RE LB B RIEFTEE ERBHE ( Anti-Cybersquatting
Consumer Protection Act ) PTIE R Z#18 %& ¥ ( domain name ) FAHABE"", && ,
AIPLA RALERFEHRABRY, BEUSEFEAZRIIURE—BERZER
BHERYIINE , AREFEZXEBRERRKZEEMUEER, HRH ,
INTA BRURFRRELEFRERFREEFE S ERMBERE 6 SRETEBE
RE—AZER , BERERNERERZLAHBERESE |, Y HBNARE R

100 1d.

01 1d. at 23.

12 14, at 10.
1874, at 11.

14 1d. at 11-12.
19574, at 12.

106 1d. at 11.

107 ]d.

18 1d. at 24.

19 1d. at 26.

10 7d. at 24-26.
14, at 24.
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ILERBREARF—BERIENNGER", RBRAGERRIMAIPLA ZE
E BRERERHESERN SRS FUZERREERERFERE 2 ERANE
ACEGRERCEN"  INZIRENREECEMACHERE | REEA
B RREPEEMANEREERRERE . FAERNRAESREZRER
EREFERERHRELBE, EARREARERAEZRRESRERERE
BREFEEMERBER,

HR , AIPLA REBRRFEMRILcERRHEHEREZE, B/, Rz
HEREE—BEZBERBM (uniqueness ) , MIEEFEBIME ( distinctiveness ) ',
HEMRILZERBTE, BT BREFEEAAZERZAEEZY  BRAEMK
L2 ERTREM R FTDA Fiiae "G RABIEE ( distinctive quality ) Kt Z & ,
M TDRA E12Z I "BEZE R ( famous ) BIEZ B BIME ( distinctiveness ) 1 REZE
BRI, INTARIREEBA 2 RF  FAEKBARBIHEEEEARMRILE
g, M —R |, ZEREERUEEIERE ( coined ) REEM ( arbitrary ) 7
B2 5 TDRA RE , IFELERBHAMERE= AEABZRE . INTA KRR
HEMA LB EREEHERAR ARG ZRAEABERE TEEHEZAS
M HEE— S 2 E&R A TEHBME (-marketplace distinctiveness ) : ‘BIE T &
BEXBIMZEE, EXEERBEELHMMEACERESRE ., &,
AIPLA 2 R E X R EHEMN B RAILzEEPKRAEAR B ®
( distinctiveness ) ' {BIEE R ELCIFE M RARICAEIRZIBE , BB T
ABRERZEEEEELES. E—. 5 E%E ( something unique, singular, or
particular ) Z &%,

1.1.32 &% E

112

See supra note 96, at 15.

'3 Trademark Dilution Revision Act, Pub. L. No. 109-312 (2006), 120 Stat 1730 (2005) (codified 15
U.S.C. §1125 (c) (2006)).

"4 H.R. 683, 109th Cong. § 2 (2006).
115 See supra note 96, at 28.

16 H.R. Rep. No. 109-23, at 2 (2005).
17 See supra note 96, at 13.

"8 14 at 12.

"9 1d. at 18.

12015 U.S.C.A. §1125(c)(2)(B).

2l H.R. Rep. No. 109-23, at 4 (2005).
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TDRA R ZRLRRIF RN EZELER TIER . (VRS EFTERARGZH
BEABKRILZE , BIR[EBRAE, (2)TDRA ARRILZITABRE S BEM X
LRSS RRAL , YARBERER. Q) EFRTIBIERMRCREFEZE
HEBRE™, 4)TDRAARTERARBAIMM cAEERERRBBIMEIRAZ
IREF, OFEHEHEZR TREERERE", (NREBELZREY. (DER
RERNK , PHEBERFGEA ( parody ) F1TARS. ATHEEEEIRZ.

11321 BEEMKILZER

MEA FTDA BRI E L2 RILERA "TRBHEEHERERERNERZ
BEH . , TDRA EMESIEMERR ERMANR , ENERAEMERARER XL
A THMRCRERN -—SEEZINERACEmECHE BETEES
Be#altt. o ZFRPEBFRAERRFE , UHEEREBERPHE —&
EREEEMBEMRILZE  3F  (HVEEE. BESREEZZHE[ZMEUE
BE. QEAEBEAERSEXRBIMZEE, QOFEHERAEBERLREZEE
EEtMERACEE. O)EZEBEIFAZEE. OXSEIBELBZME
ARBEEBREVHEZLZHEBCHE, OGRS BELBREEZHEMAZEM
ERREE,

1.1.322 5RE "L 2 B, E%

BRiBiFmERIEIEL , TDRA , RE "ERHEMERAGERRESS ,
HARBZEECAERAFAENEELER —SEIEERRE  MEERERM
B2EMRIR5E "TRILZEs 2EAMEA , THREREFEERRBERREIR
BRERZE, BF. IRERLCELEBE, " AR ERRBAREER, BEH%K

1215 U.S.C.A. §1125(c)(1).

1215 U.S.C.A. §1125(c)(1), (2)(B)&(C).

12415 U.S.C.A. §1125(c)(2)(B)(i)-(vi).

1215 U.S.C.A. §1125(c)(1).

126 15 U.S.C.A. §1125(c)(2)(A)(i)-(iv).

12715 U.S.C.A. §1125(c)(2)(A).

12815 U.S.C.A. §1125(c)(3).

215 U8.CA. §1 125(c)(2)(B) (“’dilution by blurring’ is association arising from the similarity between a
mark or trade name and a famous mark that impairs the distinctiveness of the famous mark.”).

915 U.S.C.A. §1125(c)(2)(B)(i)-(vi).

5115 U.S.C.A. §1125(c)(1) (“...the owner of a famous mark... shall be entitled to an injunction against
another person who, at any time after the owner's mark has become famous, commences use of a mark or

16



LR ATRHEREBRILEE  ERNERRLAEREREEREEE
£ TDRA ¥ FTDA RE K Zf&1E. TDRA BAREERER Nabisco AT 2 %1t 2 E R EAE
¥ FEREURESATEHESEETHERSINBHNM, UAESXFHERIE
E . HAEZHEMERANME  BAHRTTEEZESRET , BILELRS
B2ER , UREEHSRBECHE  HRRFEREMS , TEAHBRAESEH
FEBRERHR , RRRABEHRS.

L1323 iR TE&8 ) BREZRE

TDRA RE "BEH , ERHBEEXRIHE KX |, #BIH ( distinctive, inherently or
through acquired distinctiveness ) 2y ZEZEE, HAERFEEZKEER TR
Times Mirror Magazines, Inc. v. Las Vegas Sports News, LL.C.¥—R2ZER : Z&KHA
Z L EBBIME (distinctive ) —F1 , BELREBZRZEAZR. HERETHEAZE
BBRIERE , ERLEZOBERRA , IEEFSIMCEE , EREX
REXRGA | EHEZHEZEERBTES. At , B FERFEE ZKEER
FRB TR R FI' 2 Z B, TDRA RAYEHEREEEE , BAllEH ERE2EmME
HBRERUARE  HPE#E : O)EEEESNAARBE2HENE. SEXH
BEoE, BERREEEAREEAFNA, QBEEMREZEmRYE , HEE
ZEH. BERMESEE, QOBRERIRIAZEE. OERBERSMK 1881 F
3A3H. 1905 F2 A 20 BHZEAREMIAEEME LZEL,

1.1324 ) REEBLZRE
BRT7TERHEEERREEMIINRCREZRAEIN , IDRAMBEEZERR
NEEREEARPE  SEXAERNEZHISI—EHBEARCERABRRE B RBREE

trade name in commerce that is likely to cause dilution by blurring or dilution by tarnishment of the famous
mark, regardless of the presence or absence of actual or likely confusion, of competition, or of actual
economic injury.”).

132

133 Times Mirror Magazines, Inc. v. Las Vegas Sports News, L.L.C., 212 F.3d 157, 167 (3d Cir. 2000).

134

135 TCPIP Holding Co. v. Haar Communications, Inc., 244 F.3d 88, 96 (2d Cir. 2001).

13615 U.S.C.A. §1125(c)(2)(A)(1)-(iv) (“(i) The duration, extent, and geographic reach of advertising and
publicity of the mark, whether advertised or publicized by the owner or third parties. (ii) The amount,
volume, and geographic extent of sales of goods or services offered under the mark. (iii) The extent of

actual recognition of the mark. (iv) Whether the mark was registered under the Act of March 3, 1881, or the
Act of February 20, 1905, or on the principal register.”).
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Z BB ( widely recognized by the general consuming public... as a designation of source
of the goods or services of the mark's owner ) V7 , i S 2B EEALEHER ., EHit ,
ZEBE TDRAFTE FZBARE™  REHERMBE"EES A ( genuinely
famous ) ¥ ‘2 ER, MIEAERARKRERBEER™TS., TRPER , WERE
EEEFHAZFE Z/NBREE (niche fame ) , FTEBBRIEZRE, At
TDRA RAMIRE T &R 2 BEKRPIE , EEREAE FIDA THAEERAZTRBZER ,
flgn : INTERMATIC', LEXINGTON' , & £ THE SPORTING NEWS' , 3% &I
FT—WOHERRREZRA L—Z4REMABZE TDRA RE

1.132.5 FERARCEE

ERBRILEZREPAUBTHEE THETEESE,. RONEEEEMR
£, W E EBIEEH FTDA A2 R ER BRI RIEFNE AR AR
B  SFEEMRL., SEREMXL, BEESE ( diminishment ) ' , {6 FTDA
ZAZEEEREERARCEELEEFREXTES , YEAESIHAZES LR
ZEE  EEREEEERARMBSRTIEF BRI, T8 , BB LERR
FRIMIEELTHFRHEEEREZER. REIBEABBERMELEZSEY  BR
FHAPEMRENERREABEREES (shoddy ) . BRERKMKM (cheap ) ', ME
K% (inferior ) ' , AR EFLZHBEFEAREZTEEMN ( unwholesome ) ', SRE

5715 U.S.C.A. §1125(c)(2)(A).

138 See supra note 96, at 10.

139 1

"0 1d. at 6, 10-11.

" Intermatic, Inc. v. Toeppen, 947 F. Supp. 1227 (N.D. IIL. 1996).

142 Lexington Management Corp. v. Lexington Capital Partners, 10 F. Supp. 2d 271 (S.D.N.Y. 1998).

'3 Times Mirror Magazines, Inc. v. Las Vegas Sports News, L.L.C., 212 F. 3d 157, 164-65 (3d Cir. 2000)
(... niche market fame is sufficient to protect a mark from dilution ...).

1% H R.Rer. No. 104-374, at 2 (1995).

" 1d. at 8.

146 Beverly W. Pattishall, Dawning Acceptance of the Dilution Rationale For Trade-Mark Identity
Protection, 74 TRADEMARK REp. 289, 306-07(1984).

147 Anheuser-Busch, Inc. v. Balducci Publications, 28 F.3d 769, 777 (8th Cir.1994).

18 Acad. of Motion Picture Arts & Scis. v. Creative House Promotions, Inc., 944 F.2d 1446, 1457 (9th Cir.
1991).

4 Ringling Bros.-Barnum & Bailey Combined Shows, Inc. v. Utah Div. of Travel Dev., 955 F.Supp. 605,
614 (E.D.Va.1997).

150 1d.
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B (unsavory ) P2 B SR, AR TRASEEEE K ELEESS M ( negative
traits ) , BREHNELAREREMREZERRE LESR™ , XEMUEL, E
It , TDRA FRIESERILMAER , RER™ . THFERIRER —BEREES
EEBEAEMECKHE ST TEEHEZEE. o  BXRNEEMRILZ
EE , fITHES B2 ENE R,

1.1.3.2.6 L EHEK

FEAFTDAREZ=ZERERAD A "REEELHEMEEAZHIEMN
R#ztBRUEEmERESRE, . "BEEAFHEMEER . "EAEXZHE
HELUKFETHL - TDRABFIEMBREZEEFAER , 2548 "RAMS
BfEAL ( Any fair use, including ...... descriptive fair use ) B2 ¥R A,
Y, TRELEHEMERANSIESRRIRE., “2aBFEH,

1.2 BT Ep 8>

121 BEREBESHEXN cFRRFRERZER

FHERBEAAUREBRWRCERREE  SEAAREBREEMERE
NWRIAENAZE. BERILAMREEZEREZZABEZHBIME ( distinctive
quality ) SRE — ¥ ( sigularity ) , EIEEEHEELBDSIBEZEIL, E—2RBE
RER, RIVIBEERALEHE2BIFME (uniqueness ) , BREERAZHE
¥, XARIEEZEENRES ( whittling away ) BB ( dispersion ) » MREH GG
{LEWAERN , EREBEEFERETANFE , AL _—BEEHEREREEXA
THRRHREEBAE , MELTAETRE?

131 Coca-Cola Co. v. Gemini Rising, Inc., 346 F. Supp. 1183, 1190-91 (E.D.N.Y. 1972).

12 New York Stock Exch., Inc. v. New York, New York Hotel, LLC, 293 F.3d 550, 558 (2d Cir. 2002).
15315 U.S.C.A. §1125(c)(2)(C) (“’dilution by tarnishment’ is association arising from the similarity
between a mark or trade name and a famous mark that harms the reputation of the famous mark.).

5415 U.S.C.A. §§1125(c)(3)(A).

115 U.S.C.A. §§1125(c)(3)(A)(ii) (“...identifying and parodying, criticizing, or commenting upon the
famous mark owner or the goods or services of the famous mark owner.”).

O RERREIELZ XA , REX YA FERE.
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—FHRAMEREEREZBHMIBRBERIAAZTEHAEHRERIERAERT
FREZEE  fINHFSRHERTFERBEXN L | AR IR RINEERHRRE
MDD 2%, H1925F2XE , BEMELEEZEE ER ( the historical foundation
of the law relating to trademarks ) , B X ERFABBRERZDAHARREBEEREZRES
B INBE ( quality-representing function ) » HFHFMERIREEFRNWRCERBEILZ
£, MRFARERAREESFTE. BREN , LEAEWRLERNMNAZ , RHEmHE
EMERAREENREBLEE K RREESEX, EmRzBARERER, EHRFHIN
2, HERERRNETHARRRUCRREGENTDENRESL £, BFER
BEBEEAUEHRAEEEE RERMAUAREINERBEZF. iR . "ERATLUB
BEiWERESEE, ¥HIBRMY ( semi-descriptive ) BEUAREEM, BEEHZIED
B&EBEW. 1 B, FEM. BEEHER 120 FRARESBEECRELZER ,
HERRAERKARREFAERN —FHHNER.

S—FHEBFERTE FDTA EE TDRASB T EERILERCER L  BE
RENE, BEEFEREZRILAREB 2RI R B4 Nabisco, Inc. v. P.F. Brands,
Inc. ZRJEPTER T 5 K58 B 4 LA & TCPIP Holding Co. v. Haar Communications, Inc. 3R £l
5% Th sE M PR ) & 18 /% B JE M 2 fE % ; Ringling Brothers.-Barnum & Bailey Combined
Shows, Inc. v. Utah Division of Travel Development R Z AR AR X BB I &K S AR
Moseley v. V Secret Catalogue, Inc. RBIBRILBRABFREAF , URSEFETUR
REE ; BERNBERZR2HBEEIRRBEER I ERTIEOBEEZRLE
MERRTMTNEF  EERANBERALLOKMERCRENEZEERE
ABRT —FEEREK, —EFSX, 8% TDRA EERL FTDA Z B HEERAHE
WWRETUEEE , PARBERBEMRES. HIH0 Century 21 Real Estate LLC v.
Century Ins. Group'V2 , £ A TDRA ERBHEc BB EE , AMEZHEH
HA TELREFHERL  "TEEIAL,  RHYHREZEEBERERILZES,
% 4\, Louis Vuitton Malletier S.A. v. Haute Diggity Dog, LLC'*®R , AR FRE# S L
H# ( parody ) AXFERAREHEE , LL "CHEWY VUITTON, EH B2 ERBR
B YrAEgRBEREEELHINYE K RAXREAFARNRERHEETEER

157 Century 21 Real Estate LLC v. Century Ins. Group, 2007 WL 484555 (D. Ariz., Feb. 08, 2007).
8 1d. at 14.
159 L ouis Vuitton Malletier S.A. v. Haute Diggity Dog, LLC, 464 F.Supp.2d 495 (E.D.Va. 2006).
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REZZEAERE WRLIFHREKRT TDRA GAAMEARRESREEmBRE 2R
BIE' , I AEESEMKIE EARAR 2 #ERF

BERX FRZ , FIDA RX'CFAmE R "B E ( distinctive quality ) Z3#%
by, BERCHESEENEBRME , MXFBIME (&) ( distinctiveness ) IEHY
REERE (identify ) EEE B! ( distinguish ) I RBRIRFEHIEE S ; TDRA HIFAGHE
MARLERS F—EHEEELAEERAEAEMECKHE BETEEHEZH
BItE 5 ¢, AILUBEEE , IRMEBERLERFTVOMEBRIEREBERSEZH A
., EEFLEHANERR K HEHEERFRIATREREDELLErEMHE
EXE, BEFAZHER ?IFMEBLETRAE , BEEAKEFEEEZEINEE
FEEEL, HERGEEECRR , RERHETEATAEREREREZEINEERR
NWAERE 6 HARFLERREEHEEACHER B HEERERIUR
HttmBRERECEE , AL T RERPMERERERZZREMEE , ZHE
BZRER?

BLEBE  BRE—EEHZE , Bl Robert N. Klieger 2L & Gerard N. Magliocca
MUSBENERANER , RIUCRATERE— +H NP ERHEREREBER
ZAR , RABBIEEBIEER TIBR, BiREMEEAZIKRE , ALts|ZHH
BHRMRCEREEEREBENELBEN B | S EHRE AR A B B AR
BARREXNRECERE , TTREZXEUANLBERE FTDA , BRILLEHEM
EFNHEERERER K BEERETERRUREEEGUZRBFEZTAR. EE
B # Xuan-Thao N. Nguyen EX ERERAS ' EENRCZEEBRIFE ?'“,
X BB FB 28 P KB _E BRSEBE R Ringling Bros.-Barnum Bailey Combined Shows, Inc., v.
Utah Div. of Travel Dev.—FH , HBRPARRT , FRABSRAR—EEEZRER
(legal construct ) , AEERHFHFRERAFMRENERP, BE , RITZRALR
= RETECLERAEERSR , FERSR.

10 1d. at 505.

1115 U.S.C.A §1125(c)(3)(A).

192 L ouis Vuitton Malletier S.A. v. Haute Diggity Dog, LLC, 507 F.3d 252, 267-68 (4th Cir. 2007).
1615 U.S.C.A. §§1125(c)(1), 1127 (1996).

16415 U.S.C.A. §1125(c)(2)(B).

165 Nguyen, supra note 77.
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122 BT AE  SNEREERR

HERERNEEENz—  IREREELIRHCEEREREFE |, &
BRREFERESTERILLIERE ( deceptively similar mark ) A FEMT L ( similar )
ZERBRBEER L  ERHEEYHREELRBRIAZEE K MHAFRHRAEX
BURACIE RN SAER - SRZRLEFE , SESHELIELIREGERAZRMEA
AEERRETENEUEEEARTHUR T EERFRRZERBER L,

REZMLE, RIFMUREETMY , AEECEEMERLINREBE S
( the Economic Structure of Intellectual Property Law ) —& ™ |, Ba AR AR EN
—ERENREREARENNTRE  SECGEHRHESEEHA LEIREZ
Eiff, ‘URER , ZELBE S MEBINMYE ( externality ) bt —KBBE S REE
HERERETRR  RAMKRBENAZZEMERE, ANSYE , AUBENE
RAMFAZHER N , ST EBAEEINEDMYE (B0 TRRIEMEEKERSLE THE
EREMMHE) REBALEATE(SUOBREARECEHE , ERMAZH
AMABEZNER ) . HRNASPUERERE , BHRHEES EZRFHAK L] ( Pigouvian
taxes ) (BIMHERE ) , ERRHTERFRE L XEHZH AR E ( the problem of
social cost ) FARZHR A HEMERE R ETHEZZER  BA , — /AL
FERBYUR, - FERAT—EFRPFEREBRRER , BETEERZ
RE—FZEE, REMBTERXAEUARBA RSB REER , TRHFERNEN,
= HEERERZAN  MEEE . EXFREAATE , BREFENMFIEH
ER K BUUFEEREZERENRA,

BB R E R ERE LR A B AR ELENHIEY
RERA  CHHARREUFREcEEmmBEER , Inh5—HE  MARHE
MEZELEmEE<ERBER—TE, EELEEIWMERE K MARELEH
ERLTEERERERETAEAHRAE  BEXMALEAER  EEIINEE
RERE , NRTZE  ERXRMLAEMURK, MREAERETE , BRMRE
EHRAMERB DN ERBETEAZNR ? BT 2 , B LEREBEE/BL , AT

196 Frank 1. Schechter, The Rational Basis of Trademark Protection, 40 Harv. L. Rev. 813, 825 (1927).

17 Times Mirror Magazines, Inc. v. Las Vegas Sports News, L.L.C., 212 F. 3d 157, 170 (3d Cir. 2000) (J.
Barry dissenting).
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—BERKR . BHBEEEARAGEARTERALE., THEZERRER |

BERABREMRCEEZRG ? MRAL , BERENRRCRERERM
BHMEE , MREREEN , UEEERE LERBHEEETBERLTHIS , T
EENEN,

1.2.3 ¥ HIREHR 2 FFHRE

B 1E 1945 F | Frankfurt £ B BI/® Mishawaka Rubber & Woolen Mfg. Co. v. S.S.
Kresge CO'"ZRHF R . "HERBRAKRT ZEERAFRLOEDIREZER ( the
psychological function of symbols. ) » IRBHRMKFEFRET , BERPBEEKSE
@Y. ')  YEE-FPRABTESEANGMBECHRBEEANEE

"EERHESmZER , EREHEEEEMEBEN AR5 EmMEE LA
ENfm. BEEAFAAMNEEERD  REESTEIER T RELETERM
REBIREI D, ERAFTELSZE, HENHER : KEEE , BNEEHEHEELD
hHEMECAMmNRE, —BHEK , BEEANES T XEEE, IRMEAR
BEERAMRENEENEETD , BEEA BN EERE, ', rﬁ%ﬁ
ERRTEEEHRARROENREZ G LBIMR | F R 5 ERR+—
EHT AR BFBKE EEFRERRA T HERG 2P —F RN EERSI A, fﬂ%f’ﬁﬁﬁﬁﬁ

18 Mishawaka Rubber & Woolen Mfg. Co. v. S.S. Kresge Co, 316 U.S. 203, 62 S.Ct. 1022 (1942).

19 1d. at 205 (“The protection of trade-marks is the law's recognition of the psychological function of
symbols. If it is true that we live by symbols, it is no less true that we purchase goods by them.”)

0 1d. (“A trade-mark is a merchandising short-cut which induces a purchaser to select what he wants, or
what he has been led to believe he wants. The owner of a mark exploits this human propensity by making
every effort to impregnate the atmosphere of the market with the drawing power of a congenial symbol.
Whatever the means employed, the aim is the same-to convey through the mark, in the minds of potential
customers, the desirability of the commodity upon which it appears. Once this is attained, the trade-mark
owner has something of value. If another poaches upon the commercial magnetism of the symbol he has
created, the owner can obtain legal redress.”)

I G. D. Searle & Co. v. Institutional Drug Distributors, Inc., 151 F.Supp. 715, 724 (D.C.Cal. 1957); Ortho
Pharmaceutical Corp. v. American Cyanamid Co., 361 F.Supp. 1032, 1044 (D.C.N.J., 1973); Louis Rich,
Inc. v. Horace W. Longacre, Inc., 423 F.Supp. 1327, 1334 (D.C.Pa. 1976); T & T Mfg. Co. v. A. T. Cross
Co., 449 F.Supp. 813, 816 (D.C.R.I., 1978); D C Comics, Inc. v. Powers, 465 F.Supp. 843, 846 (D.C.N.Y.,
1978); Reddy Communications, Inc. v. Environmental Action Foundation, 477 F.Supp. 936, 943 (D.C.D.C.
1979); Aris-Isotoner Gloves, Inc. v. Fownes Bros. & Co., Inc., 594 F.Supp. 15, 21 (D.C.N.Y., 1983);
Merchant & Evans, Inc. v. Roosevelt Bldg. Products Co., Inc., 774 F.Supp. 1467, 1480 (E.D.Pa., 1991);
Westchester Media Co. L.P. v. PRL USA Holdings, Inc., 103 F.Supp.2d 935, 941 (S.D.Tex., 1999); March
Madness Athletic Ass'n, L.L.C. v. Netfire, Inc., 310 F.Supp.2d 786, 806 (N.D.Tex., 2003); Coilcraft, Inc. v.
Inductor Warehouse, Inc., 2007 WL 2071991, (N.D.I1., July 18, 2007).

172 Avrick v. Rockmont Envelope Co., 155 F.2d 568, 572 (10th Cir.1946); Hyde Park Clothes, Inc. v. Hyde
Park Fashions, Inc., 204 F.2d 223, 229 Fn6 (2d Cir.1953); Mishawaka Rubber & W. Mfg. Co. v. Bata
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ERVSARBERETEY  FDERERTEMEECEHETECE  BMR
UFRBEERI RS ERYRFTERENMESER. ERIFREE  VEED
. RBADHBE , BREELEELEEENRRALEER. RME2HKEE.
178, BXREE, REASFUHEN BRI RERRENERRERARBEZE |
AULEHFZETAMBEEE A, REEEEELERR/\MNER , REK
YEETHERE , RLHREEETHES LNERRERTR. RARK &
HEEARESMFRZUE,. BRETHRE  SFTUAEFRESEREE, LER
BT EAERBEER AR,

EEL HERZAUBBRETELERE  REBATEARERHERSE
EZRILKE , — S ERERERABEER/FS. |5 ( symbol ) WIHEEE R
HAEZL2ME  BENRKREARDIERE , TEXBEEER. BAHHFZTER
RICEREBEER  RIEELEFHELEFRS2IE , ERBRRERE ( source
identifier ) B2 AMREE R ( quality indicator’). , W HISIEH EEEBEE A&
MAE , BEHREEERRR  UAEEAR. FRAER K UREABGEEE
NEEFELRYECRE  RAEKRERIL—REZIER ?

EIXEBL , AXKEFTENBWEEBFTFZL ( semiotics; semiology ) It —
ST E  HEEETON , BEEREEBE (structuration ) EBIhEE L 2 84V , Bt
EER-BREREFEHD , REEAEE,. EERL. BEREAREEREE
RE  BEFMURE RTFERAEREELILNERNBEES  AERE
( infringement ) AR EEERAL ( dilution ) , AW ERILERBELHFREEZFUE
B, XFEHEWRFZREN , XS RFAMZE.

ANE-—EHAEEXEBHEREREFRZEIM., FDTA S TDRA ME
BHERRMLERERA LAERE-MRMAARCRAR  E-_EFSHHNBFE

Narodni Podnik,, 222 F.2d 279, 282 (C.C.P.A. 1955); Dwight S. Williams Co. v. Lykens Hosiery Mills,
233 F.2d 398, 400-401 (4th Cir. 1956); Standard Oil Co. v. Standard Oil Co., 252 F.2d 65, 71-72 (10th Cir.
1958); A. E. Staley Mfg. Co. v. Staley Mill. Co., 253 F.2d 269, 279 (7th 1958); Beatrice Foods Co. v.
Neosho Val. Co-op. Creamery Ass'n, 297 F.2d 447, 450 Fnl (10th Cir. 1958); Maier Brewing Co. v.
Fleischmann Distilling Corp., 390 F.2d 117, 122 (9th Cir. 1968); James Burrough Ltd. v. Sign of Beefeater,
Inc., 540 F.2d 266, 277 (7th Cir. 1976); Anheuser-Busch Inc. v. Stroh Brewery Co., 750 F.2d 631, 643
Fnl17 (8th Cir. 1984); Blockbuster Videos, Inc. v. City of Tempe, 141 F.3d 1295, 1300 (9th Cir. 1998);
Elvis Presley Enterprises, Inc. v. Capece, 141 F.3d 188, 197 (5th Cir. 1998); Sport Supply Group, Inc. v.
Columbia Cas. Co., 335 F.3d 453, 464 Fnl10 (5th Cir. 2003); In re Bayer Aktiengesellschaft, 488 F.3d 960,
972 (Fed. Cir. 2007).
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RUEBRRMCERBHEER, BEESFETON , LA FTDA FNEERHM
R&OFRH : "EREREERNE, . TEERCTRLZE, FRARERFARILAE
5. BEZEEUEEELRMABUERRFRT. BEPERERIEZRE.
ADER PRV ERBRCBEEAFET < ERNR , UREEMHET TDRA
AREEFRIEDELIBREEH LT 2UER , AEEH BB RLERLE
AREBTHHEREREEIRSRNABAREEMELECERTR , FRARK.
AEBCER , MASTTEBRRE,

BEE ANENENHETREMAS> I 2B LKA  RFEW ( Ferdinand de
Saussure ) JAK BZBEHT ( Charles Sanders Peirce ) Z 258 , IS HAFREHNRAFRER
IR RMIENE |, BIFFERLIBRE ( semiosis ) 2, BIR , EHEIREARFREE
BB UHEREZREAEENHEUZE 2 TEERASZER , UREBE
BEERERAERTAZE  ERRUAMEENEREIRTEE. ERABK
BFEANRNRERR  AXEFREREELFCEEM S S %
( distinctiveness ) , FEBARAERMEREREZESD , ETHRIMLAT=2% .
HRIREK B ( source distinctiveness ) . ZEFBIME ( differential distinctiveness ) o I
ERERERRER , #ESZEREEMEnEER . EESERLRSN , E
BAREERtzBlS , EXEMARIL ( dilution by blurring ) B F 4 KRHARBEN
B4R ( dilution of uniqueness ) ; BIB I REMREERENAE L FEFN
( essentially inverted form ) , & #F B|FE BY EE A ( absolute in scope ) IREZE= R H
BltE, I HFEHBIR FTDA AKX TDRA FTASE RO KICFERE , HEAEZH
REAERBEXKOEZEENZE , AEMERREMREHE KBRS , AR
RERAHMETKNEEY  RERFRELZMHE,

RERE , R KEFEE ZE#H Barton Becbe R EBRETHRBONE , @Y
AR BEX2EEY  RAKREEZRAEEEERAZHREE , FAEXZ
RAENCREBEHERERRBETEMER ( property rights in gross ) Z &K , BI#RAL
ZBEH T HR (absolutism ) WEFZE, ANHAEBREENEHEZRE , HB 75
BRFM—WNBETEE. SINRERNEZSEUARZERE 2 ER , &
REEN ( KR ) Bt ( the commodification of sign-value ) , EEERFIR 2 EE
BREERAE  AREE. REREHERMNEES ( floating signifier ) , E MK A
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BREEERE2H L. , MABEELEEGEREERR T RARER .
BRZHREE  ROMTBREARZECRE , HRFARNERE,

AR, AXRER-ERHFREREXNEENTER K BRANMEHES
MEERBREERERARR  LHEZEEmREEHEERERPENAR
Amfl , WAELEFHEEERRACYHSEREHEEARLE. EEWmL , &
NER  BRFRHEECHRRBABN  SREEIESELERRR 2 RRE
5 URBHEARE LS RBERR2HE. LEEREXBME L  EHREL
REIERURIE <R EBRATEE, BEWHEKX (object failure ) ZEBBRAER |
RICEEBEREBE _RBEZREUARMESERR , BEATEHEE -—REE
BEEEAETESREN , AXAMERUEREEEELEAAEK , BBE—-
ZERREREERX,

13 W30k « FFaRB—aRAIRIE

HAFF IR EREAMEZNRMCER , "AARNFERE 2R ERRRE
EEME®R. 7, EEEERERBHEERAER L K HEZIEHELRARREEER
FAME ( information efficiencies ) Z RIFHIREE 2 M ( economic analysis ) FI51E |
FREEFEZCERENERABEEEFEE S KA/ N ( minimization of consumer
search costs ) o ZHNEFBRER , HEREMEBERERR ZINEE ( two efficiency-
enhancing functions ) ' : — S HEERB T HEE 2B S KA ( search cost ) , F
TMEP e EmAREEZRAER, 5—FHH , aESBEEEREEME L
( investment in quality ) , ATEREEAN BRI EERNEE LI ( reputation-
related rewards ) » ZBME—FRA , FEFELEERERLBEL /,\'ﬂﬁ?% E
WERETRER LR NBEZ BN MR RF, BRI, REZHRZHRAR , Baly
RIFZARRZHAEATEN.

173

Frank 1. Scuecuter, THE HisToricar FounpaTtions oF THE Law RELATING To TRaDEMARKS 159 (1925).

174 See generally Stephen L. Carter, The Trouble With Trademark, 99 YALE L.J. 759 (1990); Nicholas
Economides, Trademarks, in THE NEW PALGRAVE DICTIONARY OF ECONOMICS AND THE LAW
601 (1998); Nicholas Economides, The Economics of Trademarks, 78 TRADEMARK REP. 523 (1988);
William P. Kratzke, Normative Economic Analysis of Trademark Law, 21 MEM. ST. U L. REV. 199,
214-17 (1991); Mark A. Lemley, The Modern Lanham Act and the Death of Common Sense, 108 YALE L.J.
1687 (1999).
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MALTREEERETEMBLINEE , EENBERBESTNR+2TTE |
REBDWMBELHEE, BASEECRLEEETRNER , OB EZRMEECURE
BE  BAEUMESERNME UR R 2B, BEERABELIRERER
B HYREE R A ( a hybrid doctrine ) &K 2 R 5 RAINKERE , b REAE
. FHRAKLEAZFESTZERE ( semiotic doctrine elaboratmg the principles of the

sign systems, of the language ) ; MR BEFAEMNE BE S ( a “language of
commodities” ) , BEFMEERENHEHICE  MEEXAESENRHEEZERS,

B, IREEAREEPHESNFBEZERENEE , SZNFEMREXUR
BIMEBEDRLRRCREENRR , REERES DL ZIhEE ( status-signaling
function ) : MRFEASEERER T DB ( status goods ) , SHEEEEZHEEMEREK
ERRE M, ER , BHIRER , MLEEQRAREE, N7, BHREREN
BERASELIMEEMMUTHE , RIFEBAEIERARREEEZERNZKRERIL ,
ENTRbERE , WRARE ™, Btk , A8 AFRE Lt — BRI |, RIRFE
BEAESERAE{LKEE (goodwill ) &, RABEEHEERTABENRE ,
EERHNEEER  HEH=ZB8( 2REELE AL REZRE,

1.3.1 E&BE

R BB Y B AR 24 H ( Heraclitus ) B % K &= L 2 B
( Hippocrates ) '™ , AKX &5 ( John Locke ) ' B} TRFSE<®3E. W—EHBEZI ,
ELARBEREERARBIIS R ERRM G, REM ( Ferdinand de Saussure ) 3
RTRBZERA "REMFRZAEREZHEZERL ™ BREW —RHEER

175 Beebe, supra note 92, at 624.
176

Id. (citing 1 Kare Marx, CaritaL: A CritiQue OF PoLiticar Economy 143 (Ben Fowkes trans., Penguin
Books 1990) (1867); Winfried Noth, The Language of Commodities, 4 INT’L J. Res. Markering 173 (1988).

177 Id.

8 1. (citing Jean BaupriLLarp, THE CoNsUMER Society: MyTHs AN StrucTURES 88 (Chris Turner trans.,

Sage Publ’ns 1998) (1970) (“...systems of rules designed to facilitate the commodification, the industrial
production, of social distinction.”)).

' Id. at 627 (citing Joun DegLy, INTRODUCING SEMIOTICS: ITs HisTory AnD DoctriNE (1982);Umberto Eco,
Proposals for a History of Semiotics, in 1 Semiorics UNrFoLDING 75 (Tasso Borbé ed., 1983).

180 DaniEL CHANDLER, SEmioTIC: THE Basics 2 (2d ed. 2007)(citing John Locke, Essay Concerning Human

Understanding (1690)).

81 FerpivaN DE Saussure, Course IN GENERAL LinGuisTics 16 (Charles Bally & Albert Sechehaye eds., Wade
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HRAFREHLE R AW EBHET ( Charles Sanders Pierce ) Bl 58 A fRF 5% 28 B 27 ih B2
i, BE , & "ARHEXIRE ( formal doctrine of signs ) 1 ' ; BAEE . X
A ( Umberto Eco ) BRAOMNERA : "HRBRAOMABEABRRATRE, |
TEX FR—EMRFMEUTUHERRRZSYNER, ¥, T—EERRMEZH
REBERA: —EEMREE , EERREFRN 2 AREHEINEE |, R T HERE
EREIBIERA ( signification ) . FTIE ( expression ) . B ( representation ) LAK &
3B ( communication ) ™2 RIRELFE/F ( systems and processes ) '™y , HFBEIEA
FFERIBIE ( RFHR1L ) ( semiosis ) , Bl TFAEBBREMERACERH , HEEN
4 7E., BE (reproduction ), UL ( reception ) FFRE ( circulation ) ZIBEEBE,
B RENTEEERLER R RS NHELEERC A BT RLEH
B OEmMFEEFESHBEZES. UToRZ,

132 RPREBcEEEHER
1.3.2.1 B EFE 2 ThREMEL )

B, FREBERNEEARBER, MEAEHTRIAARERY , MFk
HHARZR, WRMER , FFRIIZREEMs (functionally ) #EZ , MIEEAE
#® £ ( ontologically ) HEZEK. fla , KBTI HARR : .. REEAEESEAK
REZZENY, | XAEHERRFHRS MEAATUKHAREEERAERME
EEM2ERAEYS, . BRELHRERCERRIL IREMNEORERHE T
B BRERERECEREREAERBANRARERU 'RERER ., BCRtbAZ

Baskin trans. 1966) (1916))(“It would investigate the nature of signs and the laws governing them”).

182 CHANDLER, supra note 180, at 3 (citing 2 CHARLES SANDERS PEIRCE, COLLECTED PAPERS OF CHARLES SANDERS

Peirce 227 (William A. Burks ed., 1958)).

183 Unmserto Eco, A THEORY OF SEMIOTICS 7 (1976)(“...semiotics is in principle the discipline studying

everything which can be used to lie.”).

184 Beebe, supra note 92, at 626 (citing Paul Perron, Semiotics, in Tre Jouns Hopkins GUDE To LiTERARY

TreORY & CriTicism 658 (Michael Groden & Martin Kreisworth eds., 1994)).
185 1d. (citing RoBertT HopGE & GunTHER KRESs, SociarL Semiotics 261 (1988)).

186 14 at 629.

7 1d. at 630 (citing 2 CHARLES SANDERS PEIRCE, COLLECTED PAPERS OF CHARLES SANDERS PEIRCE 9228 (Charles

Hartshorne & Paul Weiss eds., 1934))(“...something stands to somebody for something in some respect or
capacity.”).

188 Eco, supra note 183 (“A sign is everything which can be taken as significantly substituting for
something else.”)
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A%, HRABE - ERAEMRRENNLERFTH, BREF , NELA
REXLER  EFTEREEERCRREREMRECRE. BRIMIEIGE,

B FRERRMEEREBERCY (structuralism ) ', RATARE LE2#
EREIRESEEATHMAR A FEZRRL, Rit, ZEME , KBNERER
AERIEEEN , EXRENEBEIR ( structural relations ) F , REREXRR
T L 2% ( structural oppositions among elements ) : ERMEZTEE R
MEEME I ARMKI ( takes form ) s FFEREBH P EHELS ( axial ideal ) T2
B LR —M (identity ) EEEZE ( meaning ) ZZEE ( difference ) : BBAFIHREZE
AREHR  ENREYTRME , MERMHE",

HEERFRERX, FRABEBRTREBRFAMBRCHRBER €5
ok, MERF2RYEE, filRcRENE BABNEMSEFEREEML",
TEMRA . RN EEREGRAINTEA  RABREERIREARENER ,
I B A LHY £ ER 3 R # R NIE L iR o ™.

1322 RiEEWED

B=  AREB-—RRRERRKRERE M ( systems-theoretical in orientation )
ERERAREBEREUUREMEA  FREARLSEZLEEEDHESRAS. XK
183 ( self-reference ) EZE B EE ( autopoiesis ) HI MG, FISEEIRFTEBESE
# BESEERNAIHEEFN ZRRURBECESEAB , 2BR , BEEH
FH ( dialectical ) , FRMBETREEBELR ( chicken-egg ) T /E. FRBHENS
H—RE = ERERFHSE ( diachronic ) B EFHFFE ( synchronic ) BIZ BB, &
BoRMER" : "HEMRZEIERISERENEROE ( collective mind ) H

18915 U.S.C.A. §1127.

10 See generally, JEaN Piacer, StRUCTURALISM (Chaninah Maschler ed. & trans., 1971)(1968).
191

Beebe, supra note 92, at 630 (citing A.J. GREMAS, STRUCTURAL SEMANTICS 19 (1966).

192 Id.

193 1d. (citing CHARLES Morris, FounpaTions oF THE THEORY oF Signs 42 (1938)).

194
% Ernst Cassier, AN Eassay ON Man: AN INTRODUCTION T0 A Prizosopry oF HumaN CULTURE 27 (1972).

195 Beebe, supra note 92, at 630-31 (citing Niklas Luhmann, Law as a Social System, 83 NW. U. L. REV.
136 (1988) and Symposium, Closed Systems and Open Justice: The Legal Sociology of Niklas Luhmann, 13

CARDOZO L. REV. 1419 (1992).

19 Ferpivan DE Saussure, Course v GENERAL LinGuistics 99-100 (Charles Bally & Albert Sechehaye eds.,

Wade Baskin trans. 1959) (1916).
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A4 FFA1E ( coexisting terms ) SRR B KR K2 BEN OIERFER ; MR
MEABEREARBEERBRLOEMBEREEABRAMAERRKENEERE
( successive terms ) R R ZBEHR. 1 , MRABEIERE",

1.3.2.3 FFSRE2B 2 R EF

rﬁ%%$%$%%ﬁ%ﬁ%,R%kaLM(mmmmmmMmm)
ewEk, CERLTBREEHNESENAE  R_EKXE, .EKQ‘VEE—E%@ ;
T EREHE Fﬁ’(i_:éann SHERLET, ﬁ%ﬁ%ﬂ%kﬁ%%ﬁi%ﬁﬁﬁiﬁﬁ%%
ﬁﬂ’ﬂﬁﬂ ( the archetype for all cultural sign systems ) , A , BE 2K BB /R

SR EEBRE ( master-pattern ) ', HERZAE KX ( patron général ) o TFIHT
%ﬁi%ﬁm : TRISREB RS %Z%E&ﬁ*iggﬁa’gigﬁﬁﬁu , AERFKEER , ER
WERBMEIR (it signifies ) o HRER , © — B b 408 M R E
( articulated like a language ) o 1 ERIREBEERES ﬁ/fﬁﬂﬂl')\ﬁnﬂ']*ié BER
B, #hzEE, BE™, ®T™, HEEFESH ( consumerism ) EIEE, RE
BB ( visual communication ) %, FHEHELS (- musical code ) 7. YHRHKE
( systems of objects ) ***, X ALAREE ( cultural code ) **,

7 Beebe, supra note 92, at 632 (citing Jean-Bapriste Faces, CoMPRENDRE LE STRUCTURALISME 45-53 (1968).

198 RoLanD BarTHES, ELEMENTS OF SEMIOLOGY 11 (Annette Lavers & Colin Smith trans., 1967) (1964).

199 Beebe, supra note 92, at 632-33; Ferpinan D Saussure, Course IN GENEraL Linguistics 68 (Charles Bally

& Albert Sechehaye eds., Wade Baskin trans. 1959) (1916).
290 Trrence HAWKES, STRUCTURALISM AND SemioTics 125 (1977).

21 Beebe, supra note 92, at 632 (citing JEan Paris, Painting Anp Linguistics (1975).

202 14, (citing William R. Gwin & Mary M. Gwwin, SEMIOLOGY, SymBoLISM, AND ARCHITECTURE (1986)

(bibliography).

25 14, (citing Tue City Anp THE Ston: AN INTRODUCTION To UrBAN SEMIOTICS (M. Gottdiener & Alexandros
Ph. Lagopoulos eds., 1986).

14, (citing RoBerT GoLpmMaN & STEPHEN PAPsoN, SIGN Wars: THE CLUTTERED LANDSCAPE OF ADVERTISING
(1996); JupitH WiLLiamsoN, DEcopiNG ADVERTISEMENTS (1978).

205 RoLanp Barrhes, ThE Fastion System (Matthew Ward & Richard Howard trans., 1983) (1967). #l20 .
HARZHER  FERRBEER —BBEIBRRR , —TEHHREL, Bk BROANTRZE

S, tNEEFES ( as a system of communication and exchange, as a code of signs continually sent, received,

and invented—as language ) o 1 (Jean BaupriLLarp, Tre ConsuMer SocieTy: MytH anp Structures (Chris
Turner trans., Sage Publ’ns 1998) (1970)).

206 Eco, supra note 183, at 11.

27 Id. at 10.

% 1d. at 12.

209 10
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=, FERRCERZ Y

2. BHREEREREZTRE
2.1.1 RAR A LA
212 RFEE HEREERF
213 EER

22 AERECSEER

2.3 EIERALREE R
2.3.1 $E T B A o TR AU 14
2.3.1.1 B4S B Bl

2.3.1.1.1 Times Mirror Magazines

2.3.1.1.2 Nabisco, Inc.E& TCPIP Holding Co.
2.3.1:1:2.:1-Nabisco, Inc.
2.3.1.1.2.2 TCPIP Holding Co.

23.12. EER{CERICZE
2.3:1.2.1 Ringling Bros.
2.3.1.2.2 Nabisco, Inc.

23123 XEER Bz 2 &
231231 FRKEZER
2.3.1.2.3.2 BELKEERR
231233 8—, =, AKEZER

2.3.1.2.3.4 SBNKEE PR
2.3.1.2.4 Don’t Stop Me Now: Moseley v. V Secret
Catalogue, Inc.

2.3.2 %1t® & ( Dilution Monopoly )
232.1 RALIREZ R EIHF R
2322 BLRER SEERE

2.4 /M

AEERLE LEEOEFHBRREIN I HRERBEN , T HENEH T2
SREBHRET  BALHEREEE  ToETHFRRBITHER M EHEES
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Wa , RREEBTRT  EmMZEELUBEE, AN, #FRECHREHZE
W, SRRHEERSNEERIE (delphy ) ®ERITRZXF , BKEERFHEAERE
FIDAMER , EAFKBE , HEEL, AEE-HEEHFRMREGSRILZ
EEPHEHRRIB 2 RBEAR  F2HREAN | Hd XUUEHR FTDA B+
ZMAER : "HREMEENE, . "TEERCERCZE, AEESE , B
WEREAEWR OB R FERER, #E , ZXEFH Times Mirror Magazines, Inc —
R ,Bary TRABEREHRY "E8M) B4zl , mARCEEREEFRE
MAFHEHRBFEIRUARDGHEEBERBEZEAN 2B GRS, B REA,

2.1 BREEREREZTRE

HERMEECEAERLER , ERLETERY , ERLREATLFESR
FRECEHEREAREZBEAMELL , BHEEREFRFBIE ( consumer confusion
test ) BERE , RREELASE "HE, ZLBVBF M EREMM, UTER
“HiRRE NS 2 —NEERREEHEFIRZBETEHEFEACZLE | URER
BEERERESNETBHNLUMERNENEIRE  REZHFFIZMUSHBRIN
FHRER,. REODALERERERBERN 2R LERNERIRE , LAREMT
ERXEFRIVEK,

211 BREERERECTE

ERTEACRK BRARBEREERRE A ShEXREEELEREMR
WEZE , LRAEER  YEBRARFEEEREE. BREEMOIZEm,. EHEHE
EERERRT  BESRIENANEREEMRIR  BANHEERL , HEES
HEmARVEYHERAREMBELEERIC AR EERNESEERE. &£
EERERCER , CRHPBAZCFHEEBTEERS 2 L 2R —M% ( identity of
product ) , W BRFHEEEE 2 BMEZERE ( direct link ) *'%

AM—BEEFAZME K SEERERTBERREFR , RAEMARNEE

210 Benjamin G. Paster, Trademarks—Their Early History, 59 Trabemark Rep. 551, 552 (1969).
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EENRIER , HSAAY  AFHUEBHENEEEHREECTENESR,
ERHFHZINRG  SHEERBREETIHENEEMHELRSR MAEE
BEcAEFEREMNR  EREABEENMERERIE : (HDFABEHR ( the
proprietary mark ) B2(2)&E HllfE 4 EFCHE ( the regulatory production mark ) *'',

MEEALBRAEBAMIFLEEERIENRTS , TEEFREEFXEFREN
REEMEZXK, ml, RESEMEXRBZBERTEIRECERN , Eimz
SEREER, MEEZAHEEEYS (Gid) BB IPHHEBMHNFIE
(craftsman ) AXEZTEHE , LERX A ASEEEENBEEY , Bt xEREN
EEER. 7EER. BEEIIESEE , URERIEERNZTHEER, &
Birs, XEMEERERDRE  ERFEFIMSEEE. TEECHSR , B
HEREEE , MEEBRERRR,. RBABIE , IREAREEALNMEREA.
MEGEW , URFIRE  #EERBEXEEANE S0, REERLERE
BAR , MIEMEZHE  ()VERERZEARANES , EEEANES LNEF
ITE K BeEE, BERR—BEEHEME, 5 —FHE , REXZFEAZBA
HELHREZIUERE , TUFRAELEEEARA K MERREREINRREE
MR,

EERTUBELEBENLTRERET , BREBERIFEEMR ( “strict source
thoery ) **BE/A%& ( public interest ) 1§ , W —FHBE THFEEB/B I AFEHRBEDS
RAEBFE ( unfair competition ) FEHEG, BE , KBEERRER , BE
i 2 RIRSFTE & ( the origin or ownership ) 2483 & A ( personal ) 27, B
BB (physical ) o HIX , RELARERIZERKR , TERT LA ERFHEHE
BRECIGAEE FERELZZFRAETECER" . TZhESREEFHEARR

2 Frank 1. Schechter, The Rational Basis of Trademark Protection, 40 Harv. L. Rev. 813, 814 (1927).
22
a3

214 Barton Beebe, The Semiotic Analysis of Trademark Law, 51 UCLA L. REV. 621, 677-78 (2004).

215 Frank L. ScHECHTER, THE HistoricAL FounpaTions ofF THE LAwW RELATING To TRADEMARKS 164 (1925) (citing

W. HorpswortH, HisTory oF EnGLisn Law 1, 3rd ed., pp. 407-8).

216 Beebe, supra note 5, at 677.

27 Schechter, supra note 2, at 814 (citing Canal Co. v. Clark, 13 Wall. 311, 324 (U.S. 1871); Baglin v.
Cusenier, 221 U.S. 580, 591(1911)).

218 SCHECHTER, supra note 6, at 162.
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F\Q%'%JEO 219J

EEELFA AN FHFHRBELASH  SRERH T HEERERTIAUA
( consumer confusion test ) 2R 4R R &k & 8 @ RIR Z W EE ( source-identifying
function ) : KIRHEFERSZHTHEEXENAR | BERRREZIMETHHE
ERBRLCES , 9B ERRERBEE 2 E TS ( geographic market actualy
served ) BEERWIE B 2 BB E ( direct competition ) 2%, FEIE A BEREEGEE
f EEERARAERLEESR,. HERBZHE  HIZIRE ; BRIFEHSIH
NWERAHEEEEHMEETIHERARRZRERLR. REEMS , EREESE
—BREINCHERIEREREBEEHESZRBET  BEZIIREBCEHE ,
mEEERER N ZEER?, MREEEEESHECANEZEREEENEZ
EmBERTHBACERL , FEETATRESHARSEMHEESERERR , 4
MARRIEKCEMN —EE , HEXFRE. ZHEEHF —HERBILFE
LERR NRFEEBAFERFER , EATEEETLFHEY. KEHRRSE
ERZAAERERENHERERBENZNGT , T2 RUESERBEMK,

2.1.2 KRER HEmEER

RE- s c—24 , EAREEFANNEEANBECKEERT
EEEFRNRNAR, FEEURELBEERHENTE R , RMIVERERL KX
TEEARECEANERENERRAESRINER™ ; SN ETEAREHER
BREEGCEEUR BT REFSRENERBR. /W TRLE
RERBEENEZFE  FHEEN 1925 FeEFEPFARRTRABEZELR

14, (citing Goldwyn Pictures Corporation v. Goldwyn 296 Fed. 391, 401, per Rogers, Cir. J.)

20 Gerard N. Magliocca, One and Inseparable: Dilution and Infringement in Trademark Law, 85 MinN L.
REv. 949, 971 (2001).

?'Id. at 971.

2

23 Borden Ice Cream Co. v. Borden’s Condensed Milk Co., 201 F. 510 (7th Cir. 1912).

% Carroll v. Duluth Superior Milling Co., 232 F. 675, 681-82 (8th Cir. 1916).

225 Magliocca, supra note 11, at 971-72.

26 Beebe, supra note 5, at 678 (citing Jackson LEars, FaBLES oF ABUNDANCE: A CuLTurRAL HisTory OF
ADVERTISING IN AMERICA (1994); GraY Gross, AN ALL ConsuMING CENTURY: WHY COMMERCIALISM WON IN
AwMmErica 17-65 (2000)).
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B, EHSHEEERLYREE LREFM—EHEY , MEBARERE
( source identifier ) JE{t A M EEEE ( quality symbols ) %, LLIETHEE FEBHNFER
HF2—AEERRZERMHER ( “anonymous source theory* ) %,

HERELESH  REAGRAESTEURERANEEN M EEARIELTE
BHRENRELHE  MEMEELENRAZIHE K AZRTnCHRRCNEME S
B, ZHN2EMEZERILZEE, " RMEEERBBECRFREFEBEX
EmEEEMARSEAL., LFEHEEXNGEBLES BT HEEHELE
EEZBR  BERIEMRSE ( neighborhood theory of trade ) *' T~ B B E it
¥XE K EEHEEBR (behemoths ) HEENEEBRENEESE K KELEESEE
FHETFHEREER? ; HEEHELREAREHAREEERZEEEEMAED
Rt EEY L EREREUAREEE R,

ZR#NERELEERRERBAMER 2SR , EAFRAFTEEEY
RABEEZER , ERYELERRESMEEETE L. FLKEEFEBRE
B "TTAKXRTEMERANRS , &— T BAH KB EE B “Baker’'s Cocoa T,
“ Baker’s Chocolate“ Y JHE B & R, R B 1 E A #1 & “ Walter Baker & Co.,
Limited“s 2’4 o REER¥RFERE : TEE-ABSFTIRMETREEARSE |
MATREHREMERFRS. BETRAMAIZA  HEEEZHEMZZE
=, RIMEKEZERBAFAN—#, 2

EREET , aETEEHERYHELEERY. BEZRR , TFEEEE
BTHHKRNEANELESIARSE, BEECAREEHTHE? #ERIABESR
EmE KR IIEE ( quality-representing function ) » HIEEECEEERIZTEHEE
ZEm , MRz TEHBEEMTEHEEEZER , REERER , BIERESR

27 Schechter, supra note 2, at 814. (“Actually, not in the least!”).

228 Magliocca, supra note 11, at 969.

229 Beebe, supra note 5, at 678.
20 ScHECHTER, supra note 6, at 147; Schechter, supra note 2, at 814..

Bl Schechter, supra note 2, at 824.

»2 Magliocca, supra note 11, at 972.
23 Walter Baker & Co. v. Slack 130 F. 514, 518 (7th Cir. 1904).
2% SCHECHTER, supra note 6, at 148 (citing Powell v. The Birmingham Vinegar Brewery Company, Ld. 13

Rep. Pat. Cas. 235, 250, per Lindley, L. J. ).
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M (‘anonymous ) , RIFHEBHBEINEXEEMRY, ZEINEREHERERS
EBAOFREBARLARZDEERKE  RMAZFTE, KR, EMBERSEZ
EmRAEBCHRZ AU THUE EZSMRFHESEE2EEZM  ARBHAXR
F HEEUTIEEHERARIFRIEZ ( an indication of origin ) , MEBRERZEE
EHEETEE AR, KEAHEAANEETSEHESEamz—BEERMm
B ( meritorious qualities ) By —E R ( guaranty ) *°, RHIME , BEEXEBHHE
BEVASHAEEREERBEE ( JOHNSON & JOHNSON ) = E§ ( PROCTOR
& GAMBLE) , HBENRERERmEHEREFREY, Sz , BERA—Em
B 2 MIRIZEFE ( an abstract symbols of consistent quality ) , EVEEERZS HBEZ
EmEFABEREEFZEmEEHERRES,

213 MEER

EHEHERBENER/ZT  BELERLBATHEDNAR, REEE
BERHREERATEREELZERN BRI ER ( property ; property
right ) BERZ , BE+7ER. #AFFHELEZENERE A FEAEERER
ZEREURREELEEANMENEERER K MEABKBEHESRERNEERER
REERTHEEFERER/UE (property” ) *o

ENEEEEB T &S AR Holmes KEE KB Chadwick v. Covel? 2., A
Bourjois & Co., Inc. v. Katzel*' 2, Prestonettes, Inc., v. Coty’*R=BI¥IIRT |, TRE
FEFETE (tortaspect ) RIRHEAEEEINRERBERAENERILSE ., BEE
1890 F , KAIMEMRERBEMN RS EFREZEN Holmes B4 © "EBEWFEFESFH
AEBREEERBHNUEE, . HEEPLEAKHEmERMAER., BH

514, at 150; Schechter, supra note 2, at 816.

236 SCHECHTER, supra note 6, at 150.
57 Magliocca, supra note 11, at 972.

28 1d. at 972-73.

239 SCHECHTER, supra note 6, at 151.

20 Chadwick v. Covell, 151 Mass. 190, 23 N.E. 1068 (Mass. 1890).

21 A. Bourjois & Co., Inc. v. Katzel, 260 U.S. 689, 43 S.Ct. 244 (1923).
2 prestonettes, Inc., v. Coty, 264 U.S. 359, 44 S.Ct. 350 (1924).

243 SCHECHTER, supra note 6, at 154.
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HALEERUFT L FFREEHEE | UK, 3:7F , ERBFLERE AR, 1 1923
F, KEE Holmes BIFER : "EARERTNERFTAYEENBESRZHER
HNELS...EEXRER (less complete )  ERERENEEEGBAEEEANELERS
WES , ALEEZHENRBRMURE, ) BF , TEMEAR , HRE=1F
NWUBERLFRELEERR . "BHEETHFRINIERM? ... F2E LS
AERAZFANERN, .. BEEE TRESAEBARERE ( good-will ) . ¥
HAKERSREERMEEZRER , B THEL (A) FRAZER, >,

BRw , T #ELHEMER R NMA "REEFENMIE ( the two horns of
adilemma ) ; : HHEBEREEMFINETCESE , MFEFERETFHERE , MAX
RZHEMEENERRER , ZRAARAEETEEICHEECRBEEREIERE
HMEZERL K MRV INBEEY "RIEKRFEH ( origin and ownership ) 1 257
B RBAUFMBNEEE—LUER "BERS ( diversion of trade ) 1 ABIIE , I
RILREAERZEHEEFN EGMERZEHE

# Hanover Star Milling Company v. Allen & Wheeler Co.R**® | ZRBEEZRHE
FEORAMEYHREZERR BHWHEEHRSEELFMEENHER  OVESE
REREZER , YAZIRE MOFEETREREEARFEERIETHRIR
FMEEZREERREIEE  ORBERUEBEAZE I HEEAXBERBESR
BREZRXEY. ZEGRA , BREERSUUERMBAME , WUEERR
HLUABERRED 2R (rights...incident to property ) , FFEMIEATEE ; Eit
AUREMREERVE  UMMA—EFEEXTLRENEREE ( alimited
truth ) WREERIZEARN. B, Weston v. Ketcham R |, ERERisH , REFE
MBI PE (atrademark “in gross” ) , EEAVEHBERLERHEFEIERBYH ;
BRZINBENTREE, MEXRE. BXBEUREGE ; IXZPNHEEE
A, FEHELEFFRERN A RSN EEB4SE ( commercial signature ) FEEUR & 3

24 4. (citing Chadwick v. Covell 151 Mass. 190, 193-194).

5 I4. at 155 (citing A. Bourjois & Co., Inc. v. Katzel 260 U.S. 689, 692).

26 14, (citing Prestonettes, Inc., v. Coty 264 U.S. 359, 368).

7 1d. at 149, 151-52, 160.

8 4. at 156 (citing Hanover Star Milling Co. v. Allen & Wheeler Co. 208 Fed. 513, 516).
249 1d.
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ZRR, TEERE,

HtRBHERAEARBEERVEEZRE , FTHERER , MAKELW
—RERIEFEESP 2B ENDERMAABES, flIIERhERFARNRE@AIR
HEEERAMMEEHCAER, EHEEATZTHEBRIINES , 2 —FEH#HR ;
MREEH LMAFEREEmMEE 2R, AT EBMNEERERN , THEHH
BRREURESIEMZRE. BEUFTAFAHEBEPIEMERE , REETE
FIREFE ( symbolize ) B LEEBK , WEENERISBTEHEFLE™, BAN
I, BERTA RN —EREBER LRI TEERSE ( direct competition )

FR: BRAEEERMEAFNZ caRlEMER  ABRATUEE—EEER
RAEEHRzEM L,

EFHFREBEHFHEERRDEZRE  EESELENEBEMIREE K MF2
ERZEETHBLEAN  HERRERRKEUE —EFAEMHZER
( creative factor ) , FIETIRE L ZE B RIEMAE >, MERHR , REHEARE
FREODHTEEERETRRREZIEE K METEARERE ( a guaranty of quality )
NAG, BERAMUEBERD A BETEERARHEBNRBIRKNBHHRILAN
BREE  IEEPcUEERANNRS. BEEBUREGESE , M X BN
DR . AA—REEZEmZAAZEL YT EERAEREERZER,
BRFtEAEFECEE, EARSIITMERBHES  HESHBRBERS
BRES, MEMAEBARAERZBHEEHEARMRACAEEREBRRAEZER
HRR K RHEHEETHEZRE  NWEHBBRERASEEZIRBZRE R,
BREM¥EE -0  BREESEIRFASZHE , BEEREXZREM
BEMEERAENRE. BREETHHFEIHRLBEAEELRE , ZEDERKIR
HEE: "..—AZEHEAHFMA , ITHEERA—B2E, MEBBAHEXEMKR

ey (citing Weston v. Ketcham 51 How. Prac. (N.Y.) 455).
»11d. at 158.

214, at 159 (citing Loughran v. Quaker City Chocolate & Confect. Co. 286 Fed. 694, 697 (affirmed 296
Fed. 822)).

3. (citing E.S. Rogers, Good Will, Trade-marks and Unfair Trading, pp. 99-100).
4 Id. at 156-70.

3 Id. at 168.

26 1d. at 171.

57 1d. at 168 (citing Hilson Co. v. Foster (1897) 80 Fed. 896, 897).
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038, HEEEEHEM MM ( His mark sells his goods ) » **1 Holmes KEE FE &K
ERHTPERIEELIBRIETIRE , FAEHE COCACOLA , REEBE/LX
Rz@s , mERHETFEEE , —RETRIB>,

RELR , HFRRA, EEERANRBLFERKEMBHNRA ( good
conscience ) AR BIEBUERE ( judicial sensibilities ) RE M EREE S EFFHY
WHREELFN  YEARHMHEEE LR BEEELE, WREURRBLEENE
SEHESEARE ( historical preconceptions ) RSIBREE) 2 HM | HME ( validity ) B
B E R ( practical implication ) 1] , P EEZRE , EMFERENEER
Bl MREEEAEESENEFRNMCAREVEELZRBESEHELNOTEA ( novus
hospes ) *'e MER , HHEBRBHREZZBTRLAN , TREFBRLBRZ®

ﬁ262°

22 AERECSEER

MERFFBAEBEINXPEBAEREZm ERBE B ( quality-representing
function ) , EHUFR RN FEHEFURABEEREOCEREERERBENREE
5. BFTERE  BEITEFNNEBSLERXHABIEEEINEE ( advertising
function ) TR , EXEREREEREECRKELENS , HEIRBLA
R E R,

FERBERRAEERENEREBEETEARIIEPREZEALHTE ,
HEGEL  AEREMERMNELERE (realinury ) 2 "HEEIEEEBE
ARFEHEFMmmRL , EXEREEE LB P ZFREEEZM ( identity and hold ) BY
B 59 2 K BX ( whittling away or dispersion ) J 2, BERRAMWEEFRE "X

28 1d. at148.

29 Coca Cola Co. v. Koke Co., 254 U.S. 143, 146 (1920) (“...it would hardly be too much to say that the
drink characterizes the name as much as the name the drink.”).

260 Schechter, supra note 2, at 813.
61 SCHECHTER, supra note 6, at 147.
262 Schechter, supra note 2.

263 See generally Robert N. Klieger, Trademark Dilution: The Whittling Away of the Rational Basis for
Trademark Protection, 58 U. Prrt. L. Rev. 789, 802-07 (1997).

264 Schechter, supra note 2, at 825 (“the gradual whittling away or dispersion of the identity and hold upon
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b, ZEE, RHARTREENEBENE FEEEZAEZEINEERMNAE
E® MEBEEZLEYAEBEDEREMEAEZBEBME S ( obsolete
conceptions ) , AIIERF T EBECHEHERER, REXENBELERZR TERHRA
EREE#MHFHRAEENSIEELRE , MFEEEFREBM ( symbolic ) %

MREFEE BERTEREEMXBEMRFHRNRES —ERH
( manifestation ) 1 . " ERAEMIER R FETZE ( appurtenant to a going business )
MmFE) WERLE , BEAEEZ FRERFENRRADEEY, EEREBEHERRS
BE  ZEHREFERERIABLECE  IFEAREMLEETRERMESESMH
BLUCERBBAZERT  BMEAREERBLHEFERFERR , BEERER
EFERAMAREENCEESERREMMEEER "RIR, 2BRERR , ZHREE
BHEBWEREMBEEF ( creation and retention of custom ) MIEFF IR,

EERRAT  HEEUFATHRERNKE K MEHMYUHGMBEZMEEE ,
¥ B AR — 3R ( asingle source ) - BEBECRKREBEEREHBRHRERE
BE—2HRF. RRAEENEEYRER "R&E -—EmT ARMER ( satisfactory ) ,
#—ER&. JEBEEA ( anonymous and impersonal ) X MERFBKEND EXROE |
—SRIBEERXRBIXEE ( further purchases ) Z8RE”, , EtzH , BEEM
FEAREENHENEAR” . SHNERECKTERREE ( good will ) Z1FFH
(symbol ) , EEERAIEEEMNZRE HNRIE ( the most effective agent ) 7 ; B
ERLAETHIEEENREAR  RHEAEPREFTEEE (potent ) W—MH ,
ERtREERE.

the public mind of the mark or name by it’s use upon non-competing goods”).
265 See e. g., Beebe, supra note 5, at 684.

268 Schechter, supra note 2, at 825 (“The real injury...can only be gauged in the light of ...the function of a
trademark™).

27 1d. at 824.
28 14, at 817.
29 1d. at 818.
20 14, at 821.
2 1d. at 821, 825.
22 14, at 818, 819.
2 1d. at 818.

7 Tagent) —FARESEBLA—FHAR (thematicrole ) , BEE—EXZTRIABRITANERS
B3# ( participant of a situation ) o
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BEAG L EREAEEBZENE RN (uniqueness ) SABABIM ( individuality )
AREEBEzZHME HRABEMBEAEEESELNWEEM ( paramount
importance ) 7°, BEEBRRECRETERRFHEEFE , IEHERARS|E T
RummRENERNmMAE: , BEE (MEESR ) <BEBIF  RABERAL
ARURGT, BRERRSYEREELEETESY , AELER - 2IBE 16
ry K BEXBRREZER” ESUIRKEREMRE-—R2REBE—HRS 2,
xsHERZRE.

MAREBEHE , (H)FERLXAREDHEBIME ( distinctiveness ) 2B1K ; QB L,
AIFRAMERSEN cEREEEE  ERIEMTHBZERFEmL, B ,
FEAEFANMITEERE RSN, IBKARERAERNOR , FEEEEN
RERUEHBE ( vitiation ) HEHEZ 2R EEH MM B ( dissociation from the
particular product ) *°, Hit , X HEED EB R ¥ RAME R ( common or semi-
descriptive ) AR FEE M B AIERGRE ( arbitrary or fanciful ) ', ELREEM., BA
MHAER ( coined ) HEHEMBEETMIFEMBMABRRE2FEME , YBKRE
ABOEHFEBEMISAZEERBLENSE  2AREAPET THAWE 2R
EEMZEHMENEREFRY BEFRAIMZEE  HEE AR AMRZ
REFEBNE., FARSABEARRERREBEENEERE K ERTEAREZ
RE , LLHTEBEHES,

HEBRAREZRBNEOCRERTRAMEESOcEmRBER , BT
FHnFEmTERERIEERN, BENBRETABRMAN,. B  FhERERT
KT , FTHREE, HEBPERETECHER, OACEREHRILEERES
MERLUCEREAREGFEER L  CRREERERFINEEMIERHI™,

275 Schechter, supra note 2, at 822, 826.
778 1d. at 827.

27 1d. at 830.

28 1d. at 833.

2 Id. at 830.

20 14, at 825.

2114, at 826.

22 14, at 829.

2 14, at 828, 819.

24 1d. at 825.
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EELEARRMENEERERAETRAEEcEmLtRESTRRBE , B4R
FHEZERRAIBERS HLESEEBEEREHMXRXEHBNMN
( effectiveness ) . 45 B ( unique distinctiveness ) AR E4F W 5| ( arresting
uniqueness ) , MBI R B AEE PN EBE B R ( commonplace words of the
language ) , AMHRAEREED ( selling power ) WK , FEHEERANE LM
R ERARR,

MR, #EBEXRHEAHRRERZER . "AULARARKEEZR
BLEMUREZR TEA ( coined ) HEERZIE ( commonplace ) FIEE KRE
BEZHR , KR MZFREHTHERA  (OVRABEEZEE , WEHBED ( selling
power ) ; QEENAMDNEREEE XR/OIE L ZZHK ( psychological hold upon the
public ) , TEREHEMNBLERNER FRKEURBEBFELAFINBRSK
( uniqueness ) BAEE — 1% ( singularity ) ; Q)L FRIFHEEE —M |, BRFEHAETEE
RAHBENE R LS ZEITERESE ( vitiated or injured ) ; QBABEREZ
BE , SAKREHE  REMEBEENSINGEHER ERLBEMAEREMEE
E 2 & B ( the degree of it protection depends ... upon the extent to which, ... it is

actually unique and different from othet marks-)-s->*4

HERBIEESHERERRITEFEREENERE S , Y EEINRE
BILHR , S SEBLBYUMENRLER , 8 RESE2BEME, B
BHERECH —SEERY, B "HERMYL MIEFLERET THEERL,
AW, FEERABUN —RELEER L EFEEEEEABIVERE (in
gross property rights ) , MIEEHZREEREER A IEEZM S ( misappropriation
action ) 2, ZFTLUEEEME , BMIEB W™,

HRBRBCE—HEN  ERNRAEREREEREHBEERELRN , NERH
ZIKFRE2 AR, WEAR , ERFEREARBABAEEREAELHEN

25 14. at 830.
286 Schechter, supra note 2, at 831.

7 Schechter, supra note 2, at 831 (“Our conclusion that the preservation of the uniqueness of a trademark
should constitute the only rational basis for its protection ...”).

88 Klieger, supra note 54, at 806.

Beebe, supra note 5, at 685-87.
2 14 at 685-86.

289
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REGFEEmE , BERIAREBGEEA , RALKBEESILNF THmF, . F
BERENRELEEIRSTEFRNERAEEAR K FLEAEEEEHAH
EmAIFREBEEA  EXEENBONAERS| —LESZ L, AREARR
BER , MTPRIREH T HH. MHAFFAFERILERBAR , BHNE
NREEE K MEFESHBEERRHRERREBERE.

HERBREBA —EBHEBSNE_HEN , RAREEZTHRAIM
( predictability ) *?, MRABERBER , IRZREAFEZIRERHERFZ
Bt IRTEZEREREEMEAZEEMUREZALC | BT =S
BFEARRELBRE  XAEALZEHRLRLEMREBHNEE L ( the judicial
estimate of the state of the publicmind ) , MIFHBIEBBE 2 —MREFUNEREEME
FEERS N, EE—BLEER , ESHRERTRENENES B8R
B R ( ordinary purchaser ) BY/0UERE ( mental qualities ) ER LN EZEMAET
EEH™. RICEBERSEAESH —RARHAR , RERRFEHROOEAREE,
I, EXEPHERRCREZEIR  RERBEMY., BRMIUREAEBESH
FREGRREERIHBIMENEE K MELHEI EHBERNEEERZNS,
FH, "REBRRL) FEZLRBRALAMEE K REEZEMENERETEE
#hIE L ( closely similar ) B Al , REREE> s T8 , RABABUKR T —EB#EH*
B, SAERRERCERNPMARE , REFERNEZERBIN , #ETFER
WIHE,

2.3 AR LR EE ALY

2.3.1 $E T B A o TR R4

23.1.1 B4R AIM

2114 at 686.
22 [4. at 686-87.

293 SCHECHTER, supra note 6, at 166.

294 1d.

25 Beebe, supra note 5, at 687.
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BERAVLEERAXREBRMYE , MEERERRBIMY , KABBEERIL
ERE? FSKEERGRE—ER RGP R, RIBEGRATE , E35IH%
( distinctive ) —FAEEZE R ( famous ) B ZBET , 1FRlIEHN R EREEIME , R
Eﬁ%i%ﬁﬂﬂﬁiﬁﬁ?%ﬁﬂum K M3 FTDA Z 4R & ; ZKEERR
Nabisco, Inc. v. PF Brands, Inc.” —RHAE#— S &K= , IEEEEERBRIM =
EERG L EEEMEBIMIEE ( asubstantial range of distinctiveness ) 777 , I
m, EAMEREEARBAMCEEMEEE , W EEAKEE ( common ) MAF
RE?, TEWL , TCPIP Holding Co. v. Haar Communications, Inc.?*— %= , 5 =i
iE5% BT 12 H“American Airline Argument “*® | HRFHE AR KRB RS X BE
, He N LA Th 8214 PR %l ( functionality limitation ) , SR AR LERERE2ZE
(common ) B1R ( RHRIRRAMEE ) EELERTREM | BIERREHEER
FREBEXRBRIMEMEZFR , FTIERTEHEEASEYE, EEMERSZHER,

L FREEAE FTDA M EEZBEETR . ﬁiﬁ?ﬁﬁiﬁ*ﬁiﬁFEﬁfﬁﬁﬁ ]
BRHEAEERXRERNYE  LAREREAR T&EE. 7. 1 BEZXKEZERTR
Times Mirror Magazines, Inc. v. Las Vegas Sports News, LL.C % —R KR , EEARE
EBHEBIMY ( distinctive ) —F1 , EEERFEFR (famous ) ZE&H & ( synonym ) :
—EHERREAZE FTDA RE | BER LEXBERERRE , IrEEERAIE2E
B, BRAXIBRRGT  EHEZREZEBEREER. FZKEERLILIER
RTAZIEEEEECER,

Moseley v. V Secret Catalogue, Inc.’*— R , B ZEEZR A EMEBZFET 2 Al
S| %S Nabisco Eli 2 R , A GRS ER A REERLK - E 2 ERRBM

% See, e.g., Nabisco, Inc. v. PF Brands, Inc. 191 F.3d 208 (2d Cir. 1999); TCPIP Holding Co. v. Haar
Communications, Inc., 244 F.3d 88 (2d Cir. 2001); Virgin Enters. Ltd. v. Nawab, 335 F.3d 141 (2d Cir.
2003).

27 Nabisco, Inc. v. PF Brands, Inc. 191 F.3d 208 (2d Cir. 1999).
298
1d.

%9 TCPIP Holding Co. v. Haar Communications, Inc., 244 F.3d 88, 95-96 (2d Cir. 2001).
300

Beebe, supra note 5, at 693.

0 d. at 693-94.

2 H.R. Rep. No. 104-374, at 7.

39 Times Mirror Magazines, Inc. v. Las Vegas Sports News, L.L.C., 212 F.3d 157, 167 (3d Cir. 2000).
1. at 167.

395 14, (citing 4 McCarthy on Trademarks and Unfair Competition § 24:92 (4th ed.1997)).

306 Moseley v. V Secret Catalogue, Inc., 537 U.S. 418, 123 S.Ct. 1115 (2003).

45



S, BEERREAKEZERHREER , e E2EREEY 5| A% ZXKE%
BT Nabisco Rz R , MAARILRBERS SEZHAIM ;| X, RRERLIR
nEE R ERESHEROIRURBHERNEZEHRE O "HAMIEME
TR, 2BEIMHEEE ( fanciful mark ) %, RAMENXHPRIE "# 2 R 55O W R
( Victoria's Secret ) 1 LEEIERBESR ( famous ) —EIAMEBEFT R FHY , BiRE
HIRBGE | RAREEE S & S B EREAA 2 335,

2.3.1.1.1 Times Mirror Magazines
A RIR & AR THE SPORTING NEWS A& 2 BB , FREREB K H

B2 45 5 F LAS VEGAS SPORTING NEWS A B E % R HAERE | Bi3Bity
FERAERER S, HELFIREEHEALIEZER BT ERRIHEZEER
FEEZRKBME, BE=ZKEEZRERS . OVEEZBER/NR™MIFE ( niche
market ) PER , ALEZRARXRILZRE. QFTDA X FERFBHBRKEHRE=
= & ( secondary meaning ) MBEB/ 2 RRFEBI A 2 HMBEBIE 2, Q) REEKHE
BAE B EF 2 AT REME DA R B SE BB 2 38 E (jirreparable harm ) °"° , E LB E £ 7R,

MEREBE  WELFEHR P =ZERRARERAECHRLFEER. B
FWERARETEHERENNETERERER , WIS FIDA 2EH. EFFER
BE| TN FPHRFEEE (B=R ) MUARBEKEERYR"  BARBDRMEE

397 1d. at 427 nS (citing Nabisco, Inc. v. PF Brands, Inc. 191 F.3d 208, 216 (2d Cir. 1999))( “It is quite clear
that the statute intends distinctiveness, in addition to fame, as an essential element. ...... There can be no
dilution of a mark's distinctive quality unless the mark is distinctive.”).

3% 14, at 429 n10 (citing Frank 1. Schechter, The Rational Basis of Trademark Protection, 40 Harv. L. Rev.
813, 828-29 (1927))(... arbitrary, coined or fanciful marks or names ...... that have been added to rather
than withdrawn from the human vocabulary by their owners).

% 1d. at 432.

310 Times Mirror Magazines, Inc. v. Las Vegas Sports News, L.L.C., 212 F. 3d 157, 164-65 (3d Cir. 2000).
31

312 1d. at 166-68.

3B 1d. at 169-70.

31414, at 164 (citing Restatement (Third) of Unfair Competition 25 cmt. e (1995 Main Vol.)).

. (citing Syndicate Sales, Inc. v. Hampshire Paper Corp., 192 F.3d 208, 222 (7th Cir.1997)).
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mRB T BEEENMEE  QRGZEERZTEPEESERLE , MOESE
ZEEEAERRSEHSHHBREMT B HERE , ERRBEZHENAT
A ZE FTDA RE HIX , HEETREEEHESRAM ( descriptive ) FE , [
BIRAAFE FIDA AR 2 \NBEZERRR ; ERESIF —KEEER LP. Lund
Trading v. Kohler Co. RAERZFEREZRAMHEERKHE_ER , REER
MEHPESSERXRARME, XAMAFERFTEREFRPRELH RzRARIIER
HMBEEER"  FAREERALEER,

R#& , METRANS FIDA RBEH , REBERR T EB ZILASARER
HEpIM, ZRABRTUETREEGCAFRERTE, AT AWMU (in

316 1d. at 164-65.
317 1d. at 165-66.
318 1d. at 166.
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vacuo ) BEEGRARE , ZREM FTDA GBI & |, BMIEEIEIEER ( TLRA ) "E R
FEERKER: "ERLAREFABNIMCRREE  BAERTUARERAEZLHE
Bo HATERTMAREREFMEE ( the import of registration ) A2 & , B
FTRENBIBRMAS IR FEEFEH N ( substantial weight ) o 1 % FEAEEEREE
McCarthy f# 58 , BB EHE ( USTA ) 2EEMBIEZEE® ( Trademark Review
Commission; TRC ) £t 2 LAFE &% ( hyperbole ) REAFA XL LR TR B2 BIEXL
ABE 5E ( truly prominent and renowned ) : BREHMEZ BTN , AHELEE
RREBEFME  UREFRZRANBERNSE_EEMARF—REFER
B  BRZESHERAZERURBEMEATR L2 —BMME ( as two sides of the
same evidentiary coin ) **'s £ 1995 £ FTDA M ZBREF , ERMBREMEH |, B%
R ZEABIME—FRARAREZIEE , FEBIME—FEIe —RIBERNIBEEF ,
£ FTDA it E R ER A RE B ZRERFA ( synonym ) |, EDHEEHR A S RKW
BIRARFRY, BMEERABIEN U BRZHN , RAEZE FTDA RE ,
IRE4LAZEAHELZRIZAT  EFRFEZEFLEEFERIRRRA
BMES, EE , 28 =XGESEPT LA K BB & McCarthy » ER#R IR RBZEE ,
W ARMNEE —HGEEBR RN FE S REFIER , ERNREBERBRME | ZBRRE
BEOEZERZEEREER.

2.3.1.1.2 Nabisco, Inc.E& TCPIP Holding Co.

2.3.1.1.2.1 Nabisco, Inc.

BEIKEERERR D, RTEEEANMBESN , HEELABEEERER
MO E HE-FSIUED, ZRBABMETEESE (adualrole) : EH#f
EETERERENN  TEAE2EENET "REE, FRREAEZD

319 H.R. 5372, 100th Cong. (1988).

32 Times Mirror Magazines, Inc., 212 F. 3d at 167 n2 (citing United States Trademark Association,
Trademark Review Commission Report and Recommendations to USTA President and Board of Directors, 77

Trabemark Rep. 375, 459-60 (1987)).

32114, at 167 (citing Taomas J. McCartay, 4 McCARTHY ON TRADEMARKS AND UNFAIR CoMPETITION § 24:91 (4th

ed. 1997)).
322 Id

323 Id.

324 Nabisco, Inc. v. P.F. Brands, Inc., 191 F.3d 208 (2d Cir. 1999) , ZEHBRFIEE K F2R4A=
2.3.1.2.2 25,

BB R EWE 4221 2B R
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ERBBERCHDEZEB*—RARBRIERRRICEFMBHREE , BBRE—
HEEERIMTAER LB , YE—HERENRILEERS K REZL
EHEERASY, BIMEEZSE , @K MHA Friendly & B A Abercrombie &
Fitch Co. v. Hunting World, Inc.*HREZEEMUSE , ZLABF T EREL —
B2 B E ( strength of distinctiveness ) , INREHEHELZRBZ EE
KRB () BRAMERE (generic) . (2) RPAMRIE ( descriptive) . (3) BERMEEE
( suggestive ) SA R (4) BEE MR BRI AE ( arbitrary or fanciful ) =1, BAEBA
HFfEEMZBEREE , T2 TEBBIME ( totaly without distinctiveness ) Iz B
FEEMRE ; RANEEEAEFNECERREMEEZ2HESAE , #EF
A, BB (littledistinctiveness ) , HBEBERRBRIMHR I EIEERE ;
BRUEEIEIERRALEERS , HFTFERBEXRBAIHNTZIRE |
BRE "EE, FEBIM (alowlevd of distinctiveness ) , BEEZEBEEEZRE ;
EEMRBAMEEZMUAEESER#Y  EREEMNEZERTEREE
E M (logicrelationship ) , EEREIMEETEREGNEYMELETMEEX
ERZABRREEHE  B4EIEE  IEEREMIBAMEERELER
Btz BEFE (asubstantia range of distinctiveness ) : EEREE 4 EEMRAFH
KiBEE (common) , MERERMEEEMRRE , EEFEERBIMES, FLATA,
ERA% IRERTE Nabisco =B 0P E B B EBBIM ( most highly distinctive ) 337f B 3%
FRRMREZEHE  EEBAMEEURBIRE "EE. HEEHHRZRE
EMmE. ER TEE) WEEMEERMALEMNUEER , BEAMEIERE
PEZEZBM  —FAETRNA Levd ZETE R4 EIE—F 2 AR
R,

2.3.1.1.2.2 TCPIP Holding Co.

326 Nabisco, Inc., 191 F.3d at 217.

27 Id. at 216.

328 1d. at 217.

329 Abercrombie & Fitch Co. v. Hunting World, Inc., 537 F.2d 4 (2d Cir.1976).
339 Arrow Fastener Co. v. Stanley Works, 59 F.3d 384, 391 (2d Cir.1995).

331 Abercrombie & Fitch Co., 59 F.2d at 9.

332 Nabisco, Inc., 191 F.3d at 215-16.

33 1d. at 216.

334 Jd. (“It is quite clear that the statute intends distinctiveness, in addition to fame, as an essential

element.”).
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ARPESEIRFESEM2B@E B BELRAEZEA 2 THE CHILDREN'S
PLACE 518 , B EERE. TOERBURRILFE , BEMP L EZREET
RRERED <RE , WS LFRBIBE KB ER. Leval B RARSHITHE AL
RYFRAHERE | A ERI B HOREFHRE ; AMTRICERDBD , EFTH
5 BEN FIDABKREZZREER K BEMEGZHRAIMXRERBRERZ
FZE ( asignificant degree of distinctiveness ) MR EE 2 , W AREHEMIHRE,
BEZ , ERFB AR ( descriptive ) MEFTRBARRILIEZZREURBEIEELS
BeBEEW , BEARESEESERBM ( highly descriptive ) ZEE>,

B, MEEERNIMcEREFRAHEESEENEMmIAEZSR , B
Nabisco ER AT HMBAIMBEz K , KBERFEAERTERRILHRS , mMARK
tREZHXLE, HX, BARAUEELASEBEAZSB —EKTERARNMEY,
HYMASHERERECRE  CRABRENELIREG TEE "HEDER
ABANESRBECEECZT L, B "HERSEFHASEREZTLAL . "HE
ABEEZEREEREZT A L MR, AFEZEEREZBR . MK
ZRERTHERAZBLHEEAEE  WERBTFEEE LV ERTN , BT
VEBRTLBEEEEAMTREEAR , MESRILRBEZEE , HEBIHHE
EECREXARKES. HEBEFEFSEEETREEBE TR R Z £ XH B
ZEE : BEIEE T AHE ( highly unlikely ) BB F Lt B E K EE 2 KRR E,

FTDA EZREATRRRBEEABE "HABME, K MZUBREREEREL
RKBBEREBRMEZ "TRE, , BRELRIZZE—RMEE , ERTHREEE
ZRRCRE , REHM FTDA 2 EBEN. RB , FSEREHERETEE
BERZHEYSM ( geographic identity ) 32 B %% & ( nation-wide prominence ) ,
Bl Ll

American, National, Continental, Metropolitan, Pacific, Southern, Texas, Chicago

335 TCPIP Holding Co. v. Haar Communications, Inc., 244 F.3d 88 (2d Cir. 2001).
36 14, at 95.

37 Id. at 93.

338 Nabisco, Inc., 191 F.3d at 217.

339 TCPIP Holding Co., 244 F.3d at 96.

34 1d. at 93-95.

3! .P. Lund Trading ApS v. Kohler Co., 163 F.3d 27, 47 (1st Cir. 1998).

32 TCPIP Holding Co., 244 F.3d at 95.
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. Federated, United, Consolidated, Allied, First National, Acme, Merit &%,
AFERLREFACRANEERNATENIESBSERRBFIRAULRE  EEL2
BREAEREBEERAARZIEECAMIINES AR TSERLAFERE
EEEEAURERZEREZEEMEAZDEHAFH,

ARFANBREHEEIARHE_EEEMESZRXAINYE , EEE/UARK
FTRBBIMELUTE R FTDA BER 2B BIMEERE ? ERNERENMAT  EETER
WERE © TERIE FTDA 28 43 #R(c)(1)(A)V*“ A TE 2 5t K38 Bl 14 B2 1 R Bl M vl LA
ERE#H , FARENABRERZERE. . Leval ZEHHUATT , BH , HR
B, ERREFTSERD ZREEZER, DARNERERRAKEEME LI
THMEEEEHM  EERREAL-FEIREETRZIEBNY, REEANXZ
B BIMEEZE R ( distinctive and famous ) ** | BIEEREZEEHBBIME , UK X
HBAAMAEYN  REEREER/EEATAMEZRA , UEXBAIMERER TR
( the essential ingredient ) o Leval B rass , BAFARBBIMEZERBABIMEEH
1 &E BCE R E BB BIME ( distinctive ) —FAIKMAE N , R EFHEZERETH
A, HATFIDAFIMREZELAZAEE , AERSERHEREEAEEUTUER
FRBBIMEZRREBRME Y, Hit, RAEEFEEEGR/NOREBZ B (abare
minimum of distinctiveness ) > BLARFS FIDA TSR ‘BEIMHE ‘2 S E , AIFEES
BREBREMEBEEE TR,

BEMR  BUBBZEHRHTP , TCPIP ERZ2BRBELO B R Z R Times
Mirror Magazines & , RHEBRRBEHFAXBBIMER , TRV 2 AR, 1EEME
BERBBMEZER : ()ZHEPHEBIMEEZESR ( distinctive and famous ) 5 , 1%
R-ESZSBERHER. YEYENM 6 Q¥EERIMHREEZRZE—HHARER :
ERFEREBRMEZ "BE,  UIFEFFZEERR., TIBRRRXCTEET —K
BELZRECHINMERME , XAt EEEREYE "HIME, 2ME ;
3 1d. at 96.
3441d.

3515 U.S.C.A. §1125(c)(1)(A) (1996).
34 TCPIP Holding Co., 244 F.3d at 97.
347[d.

15 U.S.C.A. §1125(c)(1) (1996).

3 TCPIP Holding Co., 244 F.3d at 98.
3% 1d. at 93.
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MEXENIMEEREUS "E28M%, BB —TEABRL AR EERBAERZRE
%u351°

FEEFREAREIGRELREFTFEEE 2T EM RS ( functionality
limitation ) ERBEFMAFE : ()HRELER I SHEVEZZEMEECZHE. (2
EREAXRBRAMZERYE, BEMEERAEETNEMERAZERE ; L=-&E2E
REYUERAEELEEE., AREZKREBRIZFEEFIB2=HEEE :
DUPONT, BUICK, KODAK , HAESERIMzREEMAIBLAIEEES ; 1=
EEREE , ATARATELEXRBFIMZHR , EHFEEARETEERAM | B
RARBZREREERS, BRItz , EABHRBRUMEBSARBIIME ZEELEEHESR
EEBERECERAMEE  ERLTHERET S L ZEREEREZFER , ER
Theetege 2k |, Bl Atlas®™’, ELEREBE_KEZERBFECZHER , RETETHEE
FREFZBAMEERES IRILRE,

59, % = B & BT 2 “ American Airline ‘Argument B BE £ 8 £ “ Arbitrary
Argument“SlIFEREE , BRAE =, B , AR Nabisco RIERIA Lz Zi@ERE
R, BREUEEUEERS  BAAKKRERYR , HUETRERRE. £
SRE M ( quality-claiming or prominence-claiming ) & & AR R EEE , AIRERXRETR
ERCRESE , BT XWUERES R AR AATHEEEEEZIX
HEEHERS  FfAEEHREcHEEMEE , HEIMEEEREE (alow
level of distinctiveness ) , ERIRBEREREERES, HX , ZENEEMR G ZEOLF
ERBZEBAEER  MTAEEREREHERAMZESR : N "Fistu —FARH,
EXREEEIFRAERIERIBBE2HE , IFEERE REREE X EEELR
fAmMSZ , 2% K Nabisco RATRHZEH , HERREEMERERABEBRERE
Ex BERLNMAREERRE MRZSAEBE-—#HzME., Sz, F2K

31 1d. at 98.
352

Beebe, supra note 5, at 694.

333 TCPIP Holding Co., 244 F.3d at 96.
334 Beebe, supra note 5, at 694.

355 14

356 11

357 Nabisco, Inc., 191 F.3d at 216 (“such as American, National, Federal, Federated, First, United, Acme,
Merit or Ace”).

3% Id. (“Some marks may qualify as arbitrary...... nonetheless have a low level of distinctiveness because
they are common.” )
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EEGRNERRLMEER , AEBAIMZIER ( coined ) EERBLUBE.

ES—EREER , ARERBEXBIMCHEBRAER —BRBELERE
BEXEBNEHIEERMERR A REEEREH2RRBIIEUARERE
EHYHEBEH2RZREBIE, RATEMS , MBARYR , EXEBERIEAKRET
ENWE  #XBEFTREAFERMESHERE., EE@EEIEAL  #X
BAM—ARLEEFEFRZEEY EAAXBIMZEELARESEREXE
BIMRZERRE , MEFRXREIIEZEREEEERINZEZIRILREZ
Age. EBB—ELRA  AAEERXBFIMEHEES TRXBBIMEL ™
EE2E  MATERBE?EMARONVEARZEZGEERBEMECEEM .} "ESH
MR ME , ERBREAERBE ( theoretical capacity ), MEREFIES
BEEmME , BAEENFER  AEREHEERBELEXRBIEZTE , UXK
REEZEIFE ; QFTDARTR THFH) BERA, MIREEXRBAMERRZE
EFEZRG K MEAEFAIRENERT ?ERFEE2EESHERHRZ
BEBWER , REWREFEREM , AMEEETIRD ( wholly unpersuasive ) *

2312 EIER{LERIL 2 &

R BHEE | REEZFRABRRAE ( actual dilution ) UK EBERIE X
AR BRIAZFELFEERILZE ( likelihood of dilution ) B ] ? 1tk I8 5 78 & A B
HROEERE , TEEFTDA BABBHIHEABRENSIR. AT EREM,
BEoREERBERNERACBAERCEHETF , 2RRRBA LG RBEE
R, 2B MEMKEERE L EBENARE , REUBIBHRE AR 2003 F4t
I IE R BT A ZHIRIER.

R I5 55 U KE A PR 7 Ringling Brothers.-Barnum & Bailey Combined Shows, Inc. v.
Utah Division of Travel Development’®— R FTER B E | ML AR AR |
PRIB=FEES, F—BLHLRABEREARBETARRERREECHMELR

3% TCPIP Holding Co., 244 F.3d at 97.

360 15 U.S.C.A. §1125(c)(1) (1996).
361

Beebe, supra note 5, at 692.

362 Ringling Brothers.-Barnum & Bailey Combined Shows, Inc. v. Utah Division of Travel Development,
170 F.3d 449 (4th Cir. 1999).
P Id. at 457.
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N2 EREBIRE ( product-diverting confusion ) ; It BFERERT ¥ A B ER LR E5 481
SEERREHE K BERRBR/ETEHERABLERE , IFFERL. BE-EHE

AR ARZ EEBE R ERRDZEATMAULURBHREEEEEEHEHEEIZ
E GO HEEBERFA—BBEERRE (asetof contextual factors ) ( HlAWEZEE 2
MO ) EAHET XL 2 ERREEE , 610 Mead Data Central, Inc. v. Toyota Motor
Sales, U.S.A., Inc.***8} Nabisco, Inc. v. PF Brands, Inc.’* W3,

FEZEFEBRILGRBEXNEEEBHELAE—BERINYMERE ( property
rights in gross ) . MR EZZERZR , REERBDZEMUN , REHMA
EEABBLUNBEARZELRY , EREANS EREMBA-—BE—B2E —&
(identity ) REBIL L ( sufficient similarity ) EIEMURES, LHRELAERSE
BEEMAREM 2B  REABMEREH 2B EAFA ( make significant use
of ) IRE R, WFEHRZERMUEE K SFEERALARTH , BN LEIRERIUHE
7E ( presumption ) ZFH R, B , AL 22 # S H RS B
Bz K HEERRERETMEEEFEZRR (replication ) BB R AKILER,

2.3.1.2.1 Ringling Brothers.””

28 Y KEEBT A 1999 £ 2 Ringling Brothers.-Barnum & Bailey Combined Shows,
Inc. v. Utah Division of Travel Development =R |, EEERBER 2 Rt BAEZELT
mht , RATEZEUEZEHERALREBEREH ﬁﬁﬁLﬁk/)ﬂKZJﬁﬁl«,{E
FTDA FRiR I 48 F RER , ERNER L ERER 2 &L ( actual, consummated

3%* Mead Data Cent., Inc. v. Toyota Motor Sales, U.S.A., Inc., 875 F.2d 1026, 1035 (2d Cir. 1989) (Sweet,
J., concurring); see e.g., Ringling Bros.-Barnum & Bailey Combined Shows, Inc. v. B.E. Windows Corp.,
937 F.Supp. 204, 211-14 (S.D.N.Y.1996); WAWA Dairy Farms v. Haaf, 40 U.S.P.Q.2d (BNA) 1629,
1632-33 (E.D.Pa. Aug.7, 1996), aff'd,116 F.3d 471 (3d Cir.1997); Clinique Laboratories, Inc. v. Dep Corp.,
945 F.Supp. 547, 562 (S.D.N.Y.1996).

365 Nabisco, Inc. v. P.F. Brands, Inc., 191 F.3d 208, 217-22 (2d Cir. 1999).

366 Ringling Brothers., 170 F.3d at 457-58.

367 Ringling Bros.-Barnum & Bailey Combined Shows, Inc. v. Celozzi-Ettelson Chevrolet, Inc., 855 F.2d
480, 484 (7th Cir.1988).

® 1d. at 457.

3% See e.g., Freedom Sav. & Loan Assoc. v. Way, 757 F.2d 1176, 1186 (11th Cir.1985); Gaeta Cromwell,
Inc. v. Banyan Lakes Village, 523 So.2d 624, 626-27 (Fla.Dist.Ct.App.1988).

370 Ringling Brothers., 170 F.3d at 458 n4.

37! Ringling Brothers.-Barnum & Bailey Combined Shows, Inc. v. Utah Division of Travel Development,
170 F.3d 449 (4th Cir. 1999).
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dilution ) , MAREMNRARICERPATHRENFERERILZE,

AR R FEE A GREATEST SHOW ON EARTH, [R5 Ringling Brothers.-
Barnum & Bailey Combined Shows, Inc. ( Ringling Bros. ) 1A 1872 F R FEAXEHE
BEEHBEBBRET , RBiB A ERIRERAFBRE L E Utah Division of
Travel Development ( Utah ) B #RiEE AR # £ - GREATEST SNOW ON EARTH It —
BE, RFEEAZERERS” YTAMEAEARFHEERERRLL , ™
TaFEFRRI,

Ringling Bros. £k E & £ AR ( junior mark ) BEZEHZRIEUZZUT A,
ETEPHEHM (instinctively ) 2 , S ERM-_EFELELEKZE ( mental
association ) , ERKIY , EEEREZERREER", Ringling Bros. E5k 7 A
BEREZFHSOEBEBERT , M GREATEST SHOW ON EARTH 8 GREATEST
SNOW ON EARTH #3EE]— , EmMEBz BRI UMY  BRACKREZ O EBEL
—EH TEEHMBERBARN2EFLE ., TIBAPHE— , Ringling Bros. 121t
— R FAEFRIR (survey evidence ) , MR ELHESE LR T HEELVE L
HRESEESERICATE 2 OEBE,

wHERBFRERE  RAREFBIEURARCZEFE  BARLE
EHBEERERWHMBLBREHEREMARRE. BRI ZEmMIMARH (... consumers

“mistakenly associate or confuse the marks and the goods or services they seek to identify
and distinguish” ) , HEEHRREEREHREE2OEHE , RTBR FIDA
FIFIEEEH ( threshold element ) %, BEXF—IHEIPRILER , HEERENL AR
RERLHEERRNEEEHEERERERATECERIRBHMEBRER , %

72 Id. at 458.

3B 1d. at 451.

3 1d. at 452.

375 Id.

376 Ringling Brothers., 170 F.3d at 452.
377 Id.

378 [d.

37 Id. at 452-53.

3% Ringling Bros.-Barnum & Bailey Combined Shows, Inc. v. Utah Div. of Travel Dev., 955 F. Supp. 605,
615-16 (E.D. Va. 1997).
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LEAREANEEREE TEEHERENERIEERAE MR IR Z BRI,
MR Ringling Bros. ZAERBATET , HBERLBEMMN 41% , HBiMNEE 25%
WZ5HESA "THE GREATEST  ON EARTH, BB Ringling Bros. : 3P
BEFINERURAR S 2R EAEHEETE 7T HREER Z GREATEST SHOW ON
EARTH BRI REE AR RBE 2607, BRIEXBRBHAI |, BB T AR
Z B Sweet Six Factors , {&#rE ¥ ET & ¥R S BEFRS,

Ringling Bros. £ EF S8 UKEERT , T oRith 5 AP ## R FTDA (R X BRI BIERE
$X A Ringling Bros. TR 2 AERBEETE ™, {85 IUKE %R B R B 3B it 75 £ BT
Z BR824 Ringling Bros. Rt AERR , EEERHEE2EEREIEEEE D
BIEREERESEEEHE , TEURARLE FTDA EHEP 2RI,

Ringling Bros ARIREE S AR5 45 & , E5RAEEN ( capacity ) —FAMLEREREK
# (futurity ) , ENRBZEBRERREREREFIEGRE2ED S, FHKEZER
78 A A Ringling Bros. N E AR BEKRC EE | L EHMLER ( stringent ) #f
BY , ALHEBEE 2 RNEEZ ( ordinary intrinsic meaning ) A & X Z iR #&
( context ) BNFISEES, BMAIEMS , AR AEBISENEHBEEZT |, XA
BERAPY, MAEBEBEEBARR , MRNRNEREMNS , HEMEERFPZ
AREAIEREIEE ( contextual indicator ) BI A T M FgE H —FARIBIB EE ( former
capacity ) : BT AR KRILERS "HES (lessen ) 4 MIE A% 55 AT 6E iRl 55
( "will” or “may” lessen ) 1 ¥, TIER ( cause ) 1 M3E " i§iE B =R 7] BEI& BX,
( "will” or may” cause ) 1 » "BAMAZER (use) s MIk "HEFEH
( threatened use ) 1 ** BEMIABBRILEEBEMITZERT , BFEETHEN

1 1d. at 616.

2 1d. at 616-17.

8 1d. at 622.

3% Ringling Brothers., 170 F.3d at 453.

3 1d. at 463 (“We affirm as not clearly erroneous ...that the consumer survey evidence does not support a
finding of dilution under the federal Act.”).
% 1d. at 460.

7 1d. at 458.

% 1d. at 460-461.

3% 15 U.S.C.A. §1127(a) (1996).

3% 15 U.S.C.A. §1125(c)(1) (1996).
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REMEERFERHE , BARHHER LERERZRBERE. MERZTAH
FTREAREBE” THAEEBIBRZEIFRZEEEZRRE ( plain meaning

interpretation ) **,

B, EBRFEAHEY FTDA 2R BYFERETLRBBERT , RLESE
BEREIERRE, ZRENRICERCBERETHSERER , YAREBRR ST
FTDA &R 2“Z & TR ( sparse ) “SIMEEE | EBRIRES THRA L FTDA FEZ
BEMRRILENRE, FEKEER S THRHABHFIREKZBER | RILREN
EEECRRHEETECEEEE. HEDL K MEEMEREHABEZRBE
BERBER (assumed ) , A EMEBE — % ( identical ) . BEEHIE Sl
( sufficiently similar ) Z ERMN BRI EA ( concurrent use ) , B ZFHHIFEEE
BB, RESEZREY  EXBHAREXBECK —SEERY ; FE,
EREFR LRREFEXRIANEUAR BRIEREEMES 2BEE". EkiEL
RAEEMEEREB I LZHE A B BERE ( radical proposal ) Z #& i 2 X

( extreme form ) “*',

HZEREREMNRICECERERRE  SRARYAMSELEEENT
b, BERKBRIEBNER  BEERFEGKATEBE M ZERCAERS
2 MEPEEERCEM M ( cryptically ) RIZEA " BIME 2 KL ( dilution
of distinctive quality ) 1 LR REBZFE D ( unelaborated reference ) ** , EHRAL
B ERTER A "ERERBERE ( nebulous ) %1 » HIX , RIS —BELHFR

115 US.C.A. §1125(c)(2), 1127(a), 1118 (1996).

392 Ringling Brothers., 170 F.3d at 461 (citing Robert N. Klieger, Trademark Dilution: The Whittling Away
of the Rational Basis for Trademark Protection, 58 U. Pirt. L. Rev. 789, 840 (1997)).

P Id. at 461.

¥ Id. at 461.

3 Id. at 453.

39 Schechter, supra note 2, at 832.

7 1d. at 830-31.

% Id. at 825.

3 1d. at 832(“...the preservation of the uniqueness of a trademark...constitute[s] the only rationale basis
for its protection.”).

Y0 1d. at 829.

Y1 Ringling Brothers., 170 F.3d at 454

Y2 Id. at 455.

493 Qally Gee, Inc. v. Myra Hogan, Inc., 699 F.2d 621, 625 (2d Cir. 1983).
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RHREECZER , ZSREMEMERER K RELXZEREZEZLTEITREZ—E
M, HOERERRERE  BEENFREREBCEENE , FEEERITZEE
EEE™, flm, ERMNRCELERZRSEMNERE , HBEE R AKX A EE
BHE, BlEEK "EE2EHERBIMEERILZE ( likelihood of ... dilution of the
distinctive quality of a [senior] mark” ) o ZBREEFEAC, L—KREBHIZARE , R
R R = A B,

ENfEm | ERA R ERZBEERAEZERBAFFTRAS 2 BREL 2EARA ,
RMEEUNEEHEZHENRZ , LLALEE D ZRES ( " whittling away” ) &KL
HHIREBEDREMA R ZRKEEY, TRAFEL  HFEERMEBEREIOEL
BEBEDNABELIBEVEECARBARMSEN , MEREEIHERIRBEEEX
mAEE , AIE=EA R, BMUKEEFRMAEER  RABERMNRCEZERA
BEERRZE , BRMEGR  BAFEERESUBZEHRERBEEZE
ZEE HX O BEEN K KABKRMRE, TEREMEAMTFRZBHEMN
( speculativeness ) ER L ERKBAIRZZERBIFAHRIEUG -4, BEA
CEREEFERILZEY, Hib , RIEZBERE | DEMNRILEZEERZEH.

Etr%ifﬁu&%%fﬂE',?EETﬁwﬁ;f:EﬂﬁZﬁfﬂﬁlﬁnﬁ.ﬂ%ﬁTEiﬁﬁgﬁﬁﬁ
BAZELESY BT BEHBRFEZRENY, wa\%ﬁiﬁ‘\aﬁﬁﬁéiﬂﬁtﬁfﬁ%
REVHNEEFEREY "B 2 MERE ( property rights in gross ) 1 2, B ,
B RACEREM R EZBATRZ R ERCRBRBREZR(LER , BERA
BRRICARRICERIBERBE DMIEBMBIENER T, FKEERERE

404 Ringling Brothers., 170 F.3d at 455.

95 14. at 456 (citing Model State Trademark Act § 12 (1964), reprinted in, J. Toomas McCarThy,3
McCarTHY ON TRADEMARKS AND UNFAIR COMPETITION § 22:8 (4th ed.1998)).

Y 1d. at 456.

7 14, (citing Polaroid Corp. v. Polaraid, Inc., 319 F.2d 830, 836 (7th Cir.1963); Sally Gee, Inc. v. Myra
Hogan, Inc., 699 F.2d 621, 624-25 (2d Cir. 1983); The Munters Corp. sv. Matsui Am., Inc., 730 F.Supp.
790, 802 (N.D.I11.1989), etc.).

Bl at4s7 (BBRL=EAR , BBRAEF 154~ 161 RUEZAX ) .

409 1

Y10 1d. at 455.

1S Rep. No. 100-515, at 4 (1988), as reprinted in 1988 U.S.C.C.A.N. 5577, 5604.

42 Ringling Brothers., 170 F.3d at 456.

D 1d. at 458.
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EERHRELCERAFTDA EBMNRILE  EBERPRAEABECRBEESE
EEIRRAEEZERARTAMREE ZHE ( effective cause ) IERT , #8F
ERHEREAZSIOZRE S EAXIRAEBAZEE TR TESHEERE
2B ERE", At , B A %8 W Mead Data Central, Inc. v. Toyota Motor
Sales, U.S.A., Inc.**"—REFTIRH Z R FRIE ( multi-factors test ) BEFH & B REHE
ERLAZCEEY  RAKBEREECZARNEBRE,

BfERD THEREKER BHRE O RKFET S AT B - SRS E M
BEGHEZFN , ARERBETRESVEFHANMRG 2EFHEERA,
ERRA . TEBEI (KL ) ET , ERIZFEEEZIRL , YAEJFHODOK
EZAEREEEE RUREEEEMSI ZHEBES ZEEE (areclevant
universe of consumers ) B —FEEZOEHE Q) (REHE ) ERTR)EREE ,
HEREAEBR IR 2 ESES TE ( an advertising agent ) BE D EZIHIFT , 2B
B K ( actual economic harm ) X5 1, FBEES HEBT I AHEE X

FHAEEL , FEKEERERAB=E—BRATH AL, BXEERLER
E U EI8 K (an actual loss of revenues ), M B ABFBRER B ARG 2 EEFERAFT
Sl ; E-RUTIIMRGTIZEEERE , REREEER BRI OEBBURT
AEIBHESR ( rationally...inferred ) HEBIBEENRRBRZEEE R ( consumer
impressions ) ; Bxf& , #HEATEIEE & ( relevant contextual factors ) 540 #& {5 FA 2
ZBAE, —HEAZHEL, UREZHMERARTEBETEXEE RIS
SEEFEE MM ZBIEREE (indirect evidence ) , A LA ( complement ) H
HFIE?, ZRE2ERE , BEABTZEZERRCHEEEREZERIR, @A
IR, B, FNKEERESRERN T —BREHFRHREERACAER

14 1d. at 459.

415 Mead Data Cent., Inc. v. Toyota Motor Sales, U.S.A., Inc., 875 F.2d 1026, 1035 (2d Cir. 1989) (Sweet,
J., concurring).

16 Ringling Brothers., 170 F.3d at 464.

17 1d. at 456.

18 1d. at 461, 464.

" 1d. at 464.

0 Id. at 458, 461.

1 1d. at 459.

2 Id. at 465.
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s, RHZIMRICEREERBRIEFE. FIDA EZRNE , WHEARESMNESR
BERCEBHBRERRS = ARIBIRIE T 2@  RICZARBBH[ED 2B HRES .
BIBRICETRICBAES 2 —AERRE LB EABFBHEREE.

2.3.1.2.2 Nabisco, Inc.**

B TKGESERR E S Y KE LR A iR R 2 W@ B # , LA Nabisco, Inc. v. P.F.
Brands, Inc.— % , #iZYIRERSHEHME T , FAEFIDAT , EREEHXEE
HRMBARE LBANEEEECEE K HeaRLBREXEBLEEE T AKX
hWFEHAZEE , FIDA BRARILZERERE,

ARPE_KEZREZEZENRERETRMREZBRESD ( preliminary
injunction ) FFBZ M. REFEE Nabisco, Inc. ( NABISCO ) B NICKELODON &
RBERTHEBGER , BARBEFE "M (Cathog) ) , H@m T H D

TSNORKELS, . WERARET=BEEZETHIHE K TETRMESIAB

SENERZ/IGERUAREEZRY  SEERUR AR/ IHE , HPAFE 261
sz — , WEEEEG, Bk, R OKRLEMEEURA#E Pepperidge Farm ( P.F.
BRANDS ) E#& 2 "£# ( GOLDFISH ) 1 #%2%, &% Nabisco 2 8% X EHH ]
2, BEMS8RYABKA , B PF Brands#k A X Nabisco BEXR TBREZ AT
e URREHEF ; M NabiscoWEEREFLZRABELERE R
( declaratory judgement ) , BREFERAAF IHERBSELEERE , X REELE PF
Brands 2 #E K45,

PEf , P.F. Brands iR 3R , #k FTDA U RET FH MR X ERAEEREIUR
RAL , B EBAOMEERRCRALNFHES , YABRELRREZRESD |
b Nabisco BTHZRIEE ML, Bt ERERREREFREREURTIAF
BE , BRRSRBBRMNER 2K, ZE NabiscoEmTFREAZRTEHEZRE
KL PF. Brands & 8 2 £ RAERE , #7745 A Sweet A B R Mead Data — 5
NIE{FIAILTS ( Polaroid-like ) Z“Sweet Six Factors“27fZ 2 i LA ¥ i , 25 Nabisco

423 Nabisco, Inc. v. P.F. Brands, Inc., 191 F.3d 208 (2d Cir. 1999).
4 14, at 213.

425 Id.

426 Id.

427 Mead Data Central, Inc. v. Toyota Motor Sales, U.S.A., Inc., 875 F.2d 1026, 1035 (2d Cir.1989) (Sweet,
J., concurring).
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CEMERETERHBHEEHREARBRZEERFR2RES, BIA PF Brands
EREMBIBURMERCER-—SRAEBHF 2Tt , RILRER T PF. Brands
EERMREZBRESD , EX Nabisco B @A F LR EZEm, Nabisco TR , £FF
B TKEER

Nabisco JA £ &8 5| A Ringling Bros. , £k P.F. Brands ¥ A FBHE S AEEZ
HELHS  IEAMZAEER L2REEE , RS ERIAEFTRY. =
KESER AR EHERE , RAFIDARRCERIZABREBRLUFRETREN , £
BEMmAERBERNFRAL ES . RARERNFESGEAEAZERT , BLHE
ERRENBE 2 FHESE ( excessive literalism ) , HEEPFER KA ZILEZE BV,

RA , MR ENKEER2FEHER , F-KEERFARRICEREZEEAR
Eﬁ%ﬂ]ﬁﬂ%mkﬂ%ﬂZﬁﬁEﬁﬁ'%ﬁx&%( 'stimulant effect” ) , FRENZ
ﬁ% B ( "power selling tool” ) , BRALREZIERERL "HEH, FELHER
_ﬁDZIK%Z@E\E ERtEHBEREERERS ZBISHEEE — 4 ( uniqueness and
sigularity ) “* 1 AEBREACHERACREZBEEER "REAROCBEHEBEER
ERERE, E— BEEZRAY, [ EMHBEER —EmELE2RFHE
( favorable associations ) P& R ZIHE ™, WM BERAKRA, RBELRBRZIE
BENME K BEeREXFERBERZES e TEFHSUERE., &8, Bk
FABMERAMS K FHEEEHNTMEFEZENEBEEREREZH , MEZZE
EREEESER , FMUKEEREUFIAMERBERBZ &K ; MBREERAEEE
AL | INZARZE 2 Nabisco , EEA ™G, BIBRIRAESE , AEABRMERHIRE
REBERIL M ARGE,

nm ‘H

428 Nabisco, Inc. v. PF Brands, Inc., 50 F.Supp.2d 188, 209-10 (S.D.N.Y.1999).

429 Nabisco, Inc., 191 F.3d at 214.

B0 14, at 223.

a1

B2 1d. at 224

314 at 217 (citing Frank I. Schechter, The Rational Basis of Trademark Protection, 40 Harv. L. Rev. 813,
831 (1927)).

B, (citing H.R. Rep. No. 104-374, at 3 (1995) (“reduce [] the public’s perception that the mark signifies
something unique, singular, or particular.”)).

B3 1d. (citing Sally Gee Inc. v. Myra Hogan, Inc., 699 F.2d 621, 624-25(2d Cir. 1983)).

6 1d. at 224,

61



EFALFRNLE | BoKEERBAREERCELER | B IFERRE—H
BERERHER(L. EERZREAEENERIRBSEEIRNL , BELFE
AEEEATRKEEELEZFRHEHUAEY  EREBEAFERLESHREREE
2B MR RS, BIERENFER WA AEBATEHBIM ( speculative ) , ELL
HEEMZZRIBELRARBR , RBEEEERAEREMETE., BEERAET
ZRIAREFES, A, FEEEEHMRGPHSUAREREZRAR/E , MA
BIERZEREA A E SR RE | 88 = XKOE = B 8 5 38 fR A B R AL T 8E™,

H it , 88 ZXEEE S B R Sweet £ B M Mead Data — & H1 2 “Sweet Six
Factors“7S E RFEZE LUK Polaroid FE* , ERPF R LI H +HE R AHIETR LR
BRIL , 2AAY  (OVREEEIIMZEE. QFREHEEEHE[ZIELUE,
QERMEEUREABFNIZZAEYE., OEEABEANRIE. REABR
ZIELCHMURERMLIE=EB2HEREL, ORBZEEEHEBERR. (6)
HEBEEZIERE., OHELERERRA. QOREABEZFLBAIRBAME ( adjective
or descriptive quality ) . OB ERERECBESTUREFERAEZELE., (10)EFERE
EHRRAREZEEZRR. K THEERZEERTPEERELERRA,

EREBRELRARE MRt RRXICERETA  ZEINSRABEECSER
BltE, EmcBEMLIE. MERLZZEUE, REHRBEIEEEUARERD
ERREARRFBRZER (RMEBRZEERZEERE ) , PF. BrandsRH
HE X Zh 3 BA Nabisco & m NI E 2 RS ER RLEBR 2 EBIMES,

2.3.1.2.3 XKiEEPR R 2 9 R

7 1d. at 223-4.

B8 1d. at 224.

439 Id.

#9 Mead Data Cent., Inc. v. Toyota Motor Sales, U.S.A., Inc., 875 F.2d 1026, 1035 (2d Cir. 1989) (Sweet,
J., concurring); Polaroid Corp. v. Polarad Electronics Corp., 287 F.2d 492, 495 (2d Cir.1961) (Friendly, J.).

! Nabisco, Inc., 191 F.3d at 217-22 (including “(a) Distinctiveness™,” (b) Similarity of the marks”, “(c)
Proximity of the products and likelihood of bridging the gap”, “(d) Interrelationship among the
distinctiveness of the senior mark”, “(e) Shared consumers and geographic limitations”, “(f) Sophistication
of consumers”, “(g) Actual confusion”, “(h) Adjectival or referential quality of the junior use”, “(i) Harm to
the junior user and delay by the senior user”, and “(j) Effect of senior's prior laxity in protecting the mark™).
2 See. e.g., Times Mirror Magazines, Inc. v. Las Vegas Sports News, L.L.C., 212 F. 3d 157, 166 (3d Cir.
2000).

43 Nabisco, Inc., 191 F.3d at 222.
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E-HEFNKEERABENRILcRARE  RERIRABEBRRLUE
BLEREBEAAR  ARAFTEFEARMCELARERREF R 2R , HitbBt
BGEER EEEER L FRERARNTEZUE  &RF—, AKEERARA
BRUBBRRLARE  ME=. A, t. LRAXERLZE. UT5ikz,

2.3.1.2.3.1 FERKEER

2 B IKGEE B 1A Westchester Media v. PRL USA Holdings, Inc.**— 2R/ |, BAfER
TEZRABBRCURE LEREBEXAR. &R W X E B RRXETA Ralph
Lauren & E A 1967 FFT Al 2 f i POLO RALPH LAUREN ( PRL ) 248 , REFA
£ 57 A Westchester Media JA & Navasota Holding Co. ( Westchester ) £ POLO E
ARFEBRLHENE  RUEARKBET ERUARENMNEIREEERE. &
BERICART AN REERFRS, BB AEZREARGEEBRETERREREE
ERRECBEY , ERRFRERMATE., BHEREEMR LHMARMFHE
RALPH LAUREN, PRLZEE(AIME. BB E B K S HBHTRFUAKRE
HE ZBRE-—SHARFREEFH , BEKAZEFT , ER Wedchester FET
BSHEUPOLOEAEBRBBEZRMFS, WETHRLEFEFRKEER , EiRihSGE
RRZEEERE  ARRARNERBRERSTEELERSR (laches ) HERR
72 (acquiescence ) AR E A EEM 2 HEE R/ TEER ( incontestability ) ; #
AT R FEREREN FIDA , REBHE XA BRHSZAREEZTE
( unquaified ) “7, ERIIFTRAE , ERA T EREERKARHSZAERN
SHEHEME S ERSREBHZRE,

MALEAFE , FEAKEERE ERARARPKR FTDA | REMLAE
AOEBEREEAENMAAZESR. QBERLCREARFERLEQER TR
EEREBEIR ; I—HAMENTFH. HRER-ERHENF , WESIHA

4 Westchester Media; Navasota Holding Co., L.L.C. v. PRL USA Holdings, Inc.; Polo Ralph Lauren
Corporation d/b/a Delaware Polo Ralph Lauren Corporation, 214 F.3d 658 (5th Cir. 2000).

5 1d. at 663.

446 Id.

447 Id.

448 1d.

915 U.S.C.A. §§ 1125(c)(1), 1127 (1996).

0 Westchester Media, 214 F.3d at 670 (citing Ringling Brothers. v. Utah Division of Travel Development,
170 F.3d 449, 452 (4th Cir. 1999)).
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S YHEERT 2 Ringling Bros. 3R |, 5k FTDA ERBHEBRFIERZEES ; |
LRI B ARSI FE ZKEER R NabiscoR2ER , RAFTDAEERFHERLZ
B2, ERRA , FNKEER R EBERES LR EEERR , RAMBRILER
ERBEATRRICZENMNRICER ,  "ERKL FARER ( present
tense ) , MEKREEH R —F , TAARIFEEKE LR 2R Ho, B
Nabisco ZBRR AL ERBEF N RARBENEZFTEER , BERZEEMEIH
BRTESHHFHERERZERT , ZRNEAETBETREZEREAEGZE
BEERS,

231232 BELKEERR

28 GE L B R 88 B KGR SEBT ¥R & B 2 Eli Lilly & Co. v. Natural Answers,
Inc5— R |, 7 BIFHE Ringling Bros.E2 Nabisco W ¥R , R RERSE ZKEER
ZRiE MAHEBFRFMKEER 2B RS, RNEFRHE 2 Eli Lilly EREE
RER B mBEIER Naturad Answers £ F§ HERBROZAC E R E I iR L SHF
BZZPROZACHE , WHERMNELZMMZT AT HRF L, BiFfthm AR EBER
RAREEERESFHEERBRRLERVEETEHEZE (KX{L2ERH
BE)  REUAEERREBZRED ERES TEEEREA HERBROZAC , T H
FERBREML LAMERK PROZACZRAE . #WETHR , LEFREBFE LIKEE
BTo (BERYIARS A EHERTERRIL L , BEREEE ZKEER 2 FHE
2 MEREHILIyARAERHAWBAERLZE  HEREEBF  HEEA
HERBROZAC AE1%E , EREUE R PROZAC EEB KL,

SHERLEE , FEKEERE LI HBHESS , SRLEERPERE N
BES , YHHEFHRNRLEH 2 FREPHENSB "ERRL RELEAER
BBRRZBE, ZREIME-RFEKEERNER RGP 2RER |, 5

1 Ringling Brothers., 170 F.3d at 464.

2 Nabisco, Inc., 191 F.3d at 224-225.

43 Westchester Media, 214 F.3d at 670-71.

4 1d. (citing Nabisco, Inc., 191 F. 3d at 224).

43 Bli Lilly & Co. v. Natural Answers, Inc., 233 F.3d 456 (7th Cir. 2000).
46 4. at 466-69.

715 U.S.C.A. § 1125(a) (1996).

#3815 U.S.C.A. § 1125(c) (1996).

9 Eli Lilly & Co., 233 F.3d at 466-67.
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BB R 2 BRAZRLEC, BERER , BHERRCECTERELSR
AEREFT  MREXRFELRARFEERBELEZHRATES  AREEZCE
ERELZEE. BRI TREUBRREFNS ZHH  HETRSGUNRARERSTERE
EREAAZINAEBIE (copy ) MAEHAENE ARG TRKERGNETHREL
EHER. B, EREERE 87 REMAEEZEEAT BN A LFERMER
HRRESZZLEGEEETAINZRFHEZER , BORKBKRE, L_ER
RETNFRENE , BIEBRS AR,

S, BUKEERARCEFBERRESERZEREMLBE , LEFT
BE2 @ E ( animpossiblelevel of proof ) . HlENAZR 2z PROZAC , ERIFEEK
Th , ENERBIMEERRES , FBMA LA |, BIRERATEKETERBEMEER
MELzEX, IEBRHAMNBEREY , FTREREZHEARHBES 2HERE
AF#. MREEEIRZIAAREZHEERE , LR T RENEER S LRSS
ENREFARBIIMEZHE. % , ZRAR | BEEXTEAEEAE—#ERZ
Bk, FHE4BHERAMELAERNARTRC,

Hit , BERAE ZKEERARRHZZERHESE | X BKRBERRER
PeRE , EREEHEAREECERRS, LEEHH TERBAELUE, HEEE
ERE. AEABEBEAZEEUREREAEEARE  SEERNEEERERT
MIRELEEMERERENERZEN R , ZRAEEARREEWMERE :
HERBROZAC B2 PROZAC E B 2 H L1, PROZAC Z F1H E5,

23.1233 88—, =, L¥EZER
2B — @A R %&£ 1A LP. Lund Trading v. Kohler Co.**— 2 , Bl 2R ABEFRE
BMRL 2 BAEE - FEZEEA Sweet Six Factors™ , AAEP REFHER LM

40 14. at 467-68.

461 1d.

2 14, at 468.

483 14 (citing Nabisco, Inc., 191 F.3d at 227-28).

4% 1d. at 468-69.

95 14, at 469.

466 1 P. Lund Trading v. Kohler Co., 163 F.3d 27 (st Cir. 1998).

%7 Mead Data Cent., Inc. v. Toyota Motor Sales, U.S.A., Inc., 875 F.2d 1026, 1035 (2d Cir. 1989) (Sweet,
J., concurring).
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DREFEAEENEEMERZERCERMEERES, AR ABRMRCEETEE
HEEHBEEBNER P ( the identification of a product ) HEFEREEmMZER
HIR A ( alessening of demand ) #ERE , MEARZEFHEERNER T AERZEEE
JHE# ( target consumer ) BREFAMEEMAE LHE ( essentially the same ) *“
% —XEE R T & £ B8 A B UL Ringling Brothers JZBRFIfER 2 T FRINRIFIRE
ZEMELEER ZEREREE ( product-diverting confusion ) “°, |, #IEE T LR A
ERERVAEREERELEEER "Rty .

28 = X3B % BT 2 Times Mirror Magazines, Inc. v. Las Vegas Sports News, L.L.C.*"!
— R, ERBEEESE —XKEER BB F Sweet Six Factors W& 7 #TIB B FRFR
EHAEES ER , BRAKIE Nabisco —R , ZREZESITHRE , BERA
TR, EBRE A Nabisco REERHER , RRBEAREEZHER , RAMP S
BT ( FE3B A Sweet Six Factors I EBARETR K ) Z¥RIERE | REREMFEET
REERILLEBEHRT. F=XEERABERCERAEEL , MEURLZER |
Barry ZEREFREREFTEAESHERCEBE  HEEBERBEEZR/RT
EEELE N

BRT RILHARE  SA-EHESEIZERAE = KEERBEMXE
BA EREAECHEENR TEZHRZRESM (identifying feature ) B1FE
BEMTIE (vague ) BT EBREBIM ( less distinctive ) B , BIELE 7THEBKL |
HERARTEEEENEERECERIRBBEEE —# (... no longer associate
the plaintiff's famous mark with its goods or services ) , MR RKEEZEZHEEER
WEMEBMBE R, MEFALBERL  EEHEEALEEHFZAEEER
BUHBREURERZHED , SEREHEREZEAMIER ( endangered ) . R

Y8 1P Lund T rading, 163 F.3d at 49-50 (citing 3 J. McCarthY, McCarTHY ON TRADEMARKS AND UNFAIR
CompeTiTION §§ 24:90.1, 24:94.1 (4th €d.1996)).

99 14, at 49, 50 (citing 3 McCarthy § 24:90.1).

470 Ringling Brothers., 170 F.3d at 457.

! Times Mirror Magazines, Inc. v. Las Vegas Sports News, L.L.C., 212 F.3d 157 (3d Cir.2000).
Y2 14 at 168.

B 1d. at 169.

Y 1d. at 179 nl1.

75 Id. at 168. (citing L.P. Lund Trading, 163 F.3d at 47-48).

476 1d.
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=HR, EhRELERNREREAEEREE R EREREEREE 2R I—
H THAME (typicality ) 1 , WEBZREERENNRPUS A —EEHEHNE
SmWE",

58 NLXKSE % BR B 2 7E Panavision Int’l., L.P. v. Toeppen®*—% , R R AL HHPE
HaRREEERESR. HEEER RGN EE R RFARAMELERAURES
ZEEFEAHR T REEEHERERENERIBEHEZEDL . KERSE
Toeppen HRAHEMEBHTFH , ERHIMPAEEBEREEAEEMEA ( commercial
use ) AREFRAREBRILT REZE R Z PANAVISION & PANAFLEX BHEZ/MIE |

BRI T AR ZFRERRY . ARFBNKEERZD AW E AL 2 ERGEE
EH481°

ERERAPEEBETERKILL |, Toeppen TREPIEH B BT B2t
(address ) “, REXRAIURBHMhU AR EREIRELAELZEEHE , Bit
ZREEBARRMCEEHEREEAmRE L. ZERBEER , FARESE
EREREEEEBEN (adual purpose ) ,-BR T W04 & P8 2 #8 B% 2= [ & {2 Th B
(MEBERER )/, EREECHEAREWMEMBERE ZIR ( identify the
entity) , APBLEERZ. REREHARKRERLRARME2HES, MEEERAX
WBEER  SEBTUREEESZIIMEE  HR ABRFRELERERAEN
BEMEARSLAME K MEBETRERER, RITMBRIEERSTRIEMHLES
HR 6 ZEAESREEEXEMAEE — OB, ZERTELERRERK
RARECHE , EREYAEEFABRSHELAREREREREEGAEELZ
BEYMS , LAEREREURLZEREE,

477 BB TDRA LARAR LU M2 2 BB ( association ) B EHRLATEE 2 AL
( typicalization ) ZThEE , BB REME42.3.2.1 25

78 panavision Int’l., L.P. v. Toeppen, 141 F.3d 1316 (9th Cir. 1998).

Y 1d. at 1324.

480 1d.

Bl 1d. at 1327.

B2 1. (citing Cardservice Int'l v. McGee, 950 F.Supp. 737, 741 (E.D.Va.1997); MTV Networks, Inc. v.
Curry, 867 F.Supp. 202, 203-204 n. 2 (S.D.N.Y.1994)).

3 Jews for Jesus v. Brodsky, 993 F.Supp. 282, 306-07 (D.N.J. 1998) (Lechner, J., quoting Wood, J. in
Planned Parenthood v. Bucci, 1997 WL 133313 at *4).

4 Panavision Int'L, L.P., 141 F.3d at 1327.

5 4. (“This dilutes the value of Panavision's trademark.”).
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2.3.1.2.3.4 F/RKEEBT
BBt 5 EBR 2 HR - Mosdley RFIRMGeh  EHEEADEA Victor &

Cathy Moseley X#% ( Mosdleys ) ARZBEB 2 ZMARLT "HSFDEHNWE, V
Secret Catalogue, Inc., Victoria's Secret Stores, Inc., and Victorids Secret Catalogue, Inc.

( Victoria's Secret ) 7, RREEA 1998 F |, &5 Mosdey XIBR 5 EMFFHD
HEERE , BEBLMRBRRK, BRAFH. BRADMRUREBAR , B8 "HR%
M (VictorsSecret ) 1 , MESERZ "#HZREZMWE ( VICTORIA'S
SECRET)J BIAXIES B 60MEAEE =S , 2 AIF®RM 1982, 1985 , BFRF
Fi7h B 883X 39,000 17 B #es,

BEEREE2A 5 AEHER MosdeysBILER "#HRZBHWER, |, BRE
BRESRIED "HIADTHWE,  YEBEERA "HRZIHDUWE
( Victor'sLittleSecret ) 1 » "#HZRAEMME ) Rt EREBETZEERS.
EERVERE , YKBEEEENEBR LTI REERETURTERE,

MBI LM , ERRABBERERZE  ETEREERSE  iBERIL
BIFRARAI , MBEHS , BUEHESEEERAEER Y, ERHM A ZFAEHS
28 NGB SE PR £3R Panavision Int’l,, L.P. v. Toeppen &' , AREBRBEERABE
ZEEFEARAHR T REEEBERERENERIREZED. ERLFR
ABEEREBREELLURARECEREE , ERE UGB KL ( sufficently
smilar...in order to cause dilution ) , ¥ B HE R # F E R X TR &
(unsavory ) , EEEHEEHRERE B ESKEM (bluring) . B8
( tarnishment ) MRAL 7T R EE B AR 2 BAIMEE <2

WEHARA TS AN/ WE ( Cahy'sLittleSecret ) 1 EAES , BERAER

%6 \/ Secret Catalogue Inc. v. Moseley, 2000 WL 370525, 54 U.S.P.Q.2d 1092 (W.D.Ky. 2000) (Moseley
I); V Secret Catalogue, Inc. v. Moseley, 259 F.3d 464 (6th Cir. 2001) (Moseley 11); Moseley v. V Secret
Catalogue, Inc., 537 U.S. 418, 123 S.Ct. 1115 (2003) (Moseley).

487 http://www.victoriassecret.com/ (last visited Apr. 11, 2008).
488 Moseley 1, at 1.

¥ 1d.; 15 US.C.A. §§ 1051et seq., 1125(c) (1996).

1d at4,6.

! Panavision Int'l, L.P., 141 F.3d 1316.

492 Moseley 1, at 5-6.
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RE I ERARAMR , EREBIBE ANKEER 2, BBt 75 AP ARz iRk e
BRI S EER AT EsR 2R (L2 BRE | FREEN Nabiscoz TEHZREER
#5 "Sweet Six Fatorsy , EREZBRREREREEBREIAUE , HREHER.

BEARKESER 2 YR - S ERIFER  F—. B H Nabisco*INAER |, 8l
RECEREELIEEFEBIMESS ; B 5 AR ARFEH Ringling Bros**ER 2 B
BRIEE  MEBARILZDMERY, REBEFER, EAKEERHRE=, £MN
KOEEBT 2 BN SAG sk | RRAEEUNEZ Nabisco REAE, HEHRY
EERBBEERCEMERBEATE ALY , MIEFMKEERATFZE
Eh. RABIYZERB Y BEHARMERBFERLER 2B ILERN
( property rightingross) , BEELEREHARLARBZRHER —EHERNE L2
EEHE ( aproperty right in the “potency” of amark ) 50,

HX, BERARLAR-—ERE, "MRHEBFER ( allowed to
spread ) 1 , BT UERMEBEHE2ES EE (advertising value ) ', AtkE
KNERBEHBILEEE. % K EREZZ4PLUFBRESIR(C2ER , MEE
EZAERE—EAEFREIFAHEGNILZERN, Rtk , RETEE Nabisco 2
ZRERE  BHHEHEREZ  EREARERARTFEREECRERE , FAEM
WIS, W EEZREERER LZFFHERE ( development " gradually over time” ) 52
MG EE— 5 2RI, SEBE BB BT LU R B8 T ith 75 £ B 2 HR [E#HESS,
WEKATR , R L3R, BPRSERNR 2002 F 4 ARBRES , SEIE,

2.3.1.2.4 Don’t Stop Me Now, : Moseley v. V Secret Catalogue, Inc.”®
fREFTR BRI CBARE  RERERRCUEELERERASE

493 Moseley 11, at 467-68.

% Nabisco, Inc., 191 F.3d 208.

5 Moseley 11, at 470 (citing Nabisco, Inc., 191 F.3d at 215-17).
¥ Ringling Brothers., 170 F.3d 449.

497 Moseley 11, at 466.

8 1d. at 472-76.

499 H.R. Rep. No. 104-374, at 3 (1995), reprinted in 1996 U.S.C.C.A.N. 1029, 1030.
300 Moseley 11, at 475.

SO H R. Rep. No. 104-374, at 2 (1995).

302 Moseley 11, at 477 (citing Nabisco, Inc., 191 F.3d at 217).

53 1d. at 476-77.

% Moseley., 537 U.S. 418, 123 S.Ct. 1115.
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REREEFEERLCEREREL  £—. M, AXELRARAEBRUE
BRRILABRE  ME=. =, N, t. hAIZXEHRLzE. B2EBLA/\M
ZRRA "IEZEBFEBIE ( a circus among the circuits ) 1 o FE ERFRA IR
SHERZTEARFFZANBRIEEBEERKEERBZERFE " , BEREM
HRRILZEFRECIHIEEHRE  EERERRBEEELCEBEERS
#IE M FTDA BB s IR B4,

B FP B = A PR B B 58 M GE JE B A Ringling Bros. R ZFE5R , 53848 FTDA EXRE
BREERERZKILATR", REERRA FTDA A RN FHRTFHAMERE X
REETFEZBZEFNCEEIBEFEEME BRI ( cause dilution ) “ZEHEFEAH , 2
TR SR S 3t ERFBA B AAL ( actual dilution ) MIEFTRBRIL 2 E, EBRME
“IEMWEEFA FIDA R ILEZR AR ( lessening ) ERMEXRERERERZ

BEN, MIBERBEEREMERZIBERBZE , BEAEBIRA— MM KL EFTEAX
REFBLURILZERUR , WEEARBZAZER , NARRHRZEET R
R, EREHEL  BRMNRCEANRE EEHECBRRILEELR,. BE
ZHEBIMEZE, M, MEER | BEKEERELHEFZPUFET LA,

BEEFEEENMUTFUZHCBEL  EREEREMAERS 2XLFH
BREMERZBRBHUREE  AFTRAREERTIT2iES. 8%, HENK
EEBEHY & EhRALNFEBERERERTBER , X AR TEERE
¥R ( direct evidence ) 1 ERAEEHERTHEREBIMEmRE 2 EDRIRMES " , L3k
RRMARBPERICZER ( consequences of actual dilution ) , HlANEERBERFIE

305 X uan-Thao N. Nauyen, 4 Circus among the Circuits: Would the Truly Famous and Diluted Performer
Please Stand Up? The Federal Trademark Dilution Act and Its Challenges, 1 Cni.-Kent J. INTELL. Pror. 158
(1999).

3% Moseley, at 428 (citing 535 U.S. 985, 122 S.Ct. 1536 (Mem), 152 L.Ed.2d 463 (2002)).

7 Id. at 421-22 (“whether the FTDA requires proof of actual injury to the economic value of a famous
mark (as opposed to a presumption of harm arising from a subjective ‘likelihood of dilution’ standard) is a
requisite for relief under the FTDA.”).

% Id. at 432-34.

* Id. at 433.

1 1d. at 432-33.

! 1d. at 430.

2 Id. at 434.

P Id. at 433.
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ZEXY, ZRARB#HRER , HREENKEEZRC 2B R EMERELFR —21F
T, BEBEVE LB , YAURTERFIDA ERZEBHRREZHEEBIRE
WEZRERS K MARUABHAEER, ZHRABEARSEARN , ZEEH
Victorias Secret i85 RERF 2 EE LRI AR MK EBH OB PHER Victorids
Secret ZFH , A ARTEL RREMELEREN 2 REES, BEL  EEHE
EARZBZEBEREFNNZE  ERGHTEHEISEEASHERN T EZE R
BTE , HEURIAZEERERARLDERPZHRAARBNE L  EEERLE
BRATHBETREENT

HR, ZRRAHRNAREEHBEERAEREEAMARETIEZBEER
BHRIEFANEEABETSHEBER (identicd ) AFEAZEZHECRGERS |
EIERBIE ( circumstantial evidence ) BESU AT SE M AFRA B RRX L , I EEEE , |
HEBEERES , EMSEY, FRERARSEIRNERBREZARELI LERE
SEHBE (notorious ) 58, AL THRERGLABRE —MHASHATEZIER
BEL BA-LERAFREMEHER -2 B TERBEAZTERTRIFRMIE
BEREY, R iREBERRATHRR—BEIEMES —HE2 BAIE T HRH2,

T Moseley —R¥R% | (MERER  BRENARBARS EHEMEZELER
ERE  BEARTHEN  ZMmERRLFER—2BE , e EhkHri<ERE
AREMBEN " BEEER . HEEEZEREXTRUMARE , LHRKEBEERR
FTERMVEAARILERZT , EAERESRE2 , TRESE ; XH , EME
HEAE K K REMARABRREUUSHEEEELCE LS &, Al
ERUUNEE - SRR ERELEE R T AFFE ZXKEEPR Ringling Bros RH

s14
P Id. at 433-34.

1 1d. at 434.

517 0

>1% Barton Beebe, 4 Defense of the New Federal Trademark Antidilution Law,16 ForbHuam INTELL. Prop.
Mepia & Ent. L.J. 1143,1154 (2006).

W 1d. (citing Savin Corp. v. Savin Group, No. 02 Civ. 9377 SAS, 2003 WL 22451731 (S.D.N.Y. Oct. 24,
2003), rev’d by Savin Corp. v. Savin Group, 391 F.3d 439, 452 (2d Cir. 2004).).

2014, (citing Savin Corp. v. Savin Group, 391 F.3d 439, 452 (2d Cir. 2004), cert. denied by Savin Eng’rs,
P.C. v. Savin Corp., 126 S. Ct. 116 (2005); GMC v. Autovation Techs., 317 F. Supp. 2d 756, 764 (E.D.
Mich. 2004); Nike Inc. v. Variety Wholesalers, Inc., 274 F. Supp. 2d 1352, 1372 (S.D. Ga. 2003); 7-
Eleven, Inc. v. McEvoy, 300 F. Supp. 2d 352, 357 (D. Md. 2004)).

21 1d. at 1154-55.
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PftH 2R R ? B NMEA TR ERELE - SHBARERT , B-—HEEX5DA
ZTRZBERRE , IBSERERLEERRERER —H#EBR , KIEARR
AEE EERETEIRRMMCZEREZEZRAENZZREEZRE (HIU Sweet
Six Factors ) —EMEELZREEERHERERCHE , SRERME , TEEER
Ko RR/BRBEGEARYREREZREERARIN HRE  WFFEZENRE - &
BEERAAHAFREABEEREIE R , BEUABRIFALESBHEE™,

HERBRZMAERS  THREMEE  ERBEIZME , L EEEHA
BRHEEERS 2 MR HEEREMBE - 2PV AERETHEEE
HREEHEREETRREECHE  ERAAREEEZEAMIZRH . W
LERUFAEFTDA EREEHEAEZEERZAE  EEEEHEZRIASAE
RFRZZIER, EEHEEOPHBHEEmRBEEEEEZREUEREE L
BEEY, B2E0E  REREAZERBEREZRX , RUENEEEEE
#, SREPTEBIBRICFAB L T AR R FER ( impenetrable barrier )

S50, BSKEERAHCBEFEESR , T RRARHREABEG

522 Beebe, supra note 5, at 692.

33 Marc L. Delflache , Sarah Silbert , Christina Hillson, Life afier Moseley,16 Tex. INTELL. Prop. L.J. 125,
139 (2007).

524 Id.

= Klieger, supra note 54, at 840.
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Bl Ewmp , e ERENE S S % L ( dilution by tarnishment ) BH A — &
FTDA R T 2RI BE >, HAFSZMNRILEZEBRENRAKELEERXEE
( injury to business reputation , BI3S# KAL) AR KL ( dilution , BNEEMIKAL ) |
FTDA EZ %L, BIMEFTDA ¢ U A BERREHESRILSHECTEES ,
ERMIBLZEAE UK ERNFHRBRAATTEFTERN™S, K& , ERALKRE
RKGEEG B RNERENREBCEAEREZE FIDA REZK R, XEEHZ
HEE LR T AR EE R {AE A FTDA KB B RZE T ZRABRERT
BEM,

2.3.2 X1t & ( Dilution Monopoly )

B Times Mirror Magazines, Inc®™R , ZRBAREHERINBRTEFEE S
E,BBEETTEECEE , FERREHS , EXREEZ Bary ZEARAS
EREHERE, HHEEZz  RERT S AEEFEHEH THE SPORTING NEWS &
BREREEMEHS  ERETEERE?. Bary ZERTRAEBEREY , L RFW
BEREAEXEERARBAMBEBRANRE , CRERSHERESILE
Bl , R - FARAEEHE4ALIBERELENER  HESHEREE
MEZERER , ARYAABRS WA ERTHELEERNE , MREERIL
ERET , UEEREZRFILSEENGFANEERBES U BEBRRA
( coterie ) MITB—MARZRE : "HMHEE K EELBEECHEAELEESR
BEEM , MEXZEERR R LB RE, RELRMAE D ERBFPRICER
FEREEbBME, 2 ZENRFHAE O IZBEEZEHRNALR , G THK
YRABERGZHEEREEY , T2 BE TESHNBLESE™,

Barry AERTEAEREPRBREARFMEEZSR ( truly famous ) . FHHKHNE

326 Moseley, at 432.

527 14

2 1d. (“Whether it is actually embraced by the statutory text, however, is another question ™)

32 See, e.g., Caterpillar Inc. v. Walt Disney Co., 287 F. Supp. 2d 913, 922 (C.D. IIL. 2003).

330 Times Mirror Magazines, Inc. v. Las Vegas Sports News, L.L.C., 212 F. 3d 157 (3d Cir. 2000).
3114, at 169 (Barry, J., dissenting).

Id. at 171 (citing United States Trademark Association, Trademark Review Commission Report and
Recommendations to USTA President and Board of Directors, 77 TrapEMARK REep. 375, 455 (1987)).

533 1d. at 173.

532
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( highly selective ) . 3t 70 5ok ( well-recognized ) . BIEFEE! ( a select and narrow
class ; narrow category ) . B BR#EIEE ( limited universe ) . 3%l 5 B ( household
names ) . E A BHZBIR ( the rigor of the fame requirement ) , BEXA&E B R (LR

( strictly adhere to...dilution statute ) . Ex#& 2 47 ( a rigorous analysis ) 255 R34
FIDA B Rz E—EHEEZMER . BEARXIBRRMEZEE ( the degree of
inherent or acquired distinctiveness ) *** , BR T BEfHIET REHER BT EGHBIMEA |
EREETIRNZEEEBX ARSIz "EE, ZRER™, NREH
McCarthy RS | "SEERICFEEEHZEEVARBEWTER , LT TRLT
B : B MEREIZE (’The Dilution Rule: Only Strong Marks Need Apply” ) a4 1 ¢,
mBZHRESD , ZRFAHERLEEY  REBEY, SHERTHRE
RN, AIHLEEEBREEFNERE4BOTERMS , OEMEREY, Bary B Z
FIARERABRIBMTSHER  SRCEAREREZHEHBE T _EHEEHFER

( balancing act ) , BEFAPHIE XL REBEIERA, EMETEH D HARILEREBERE
FHR (anti-competition ) ZFHREREETERICREEXNEA 2 FE , U TR
Zo

2321 RILREZRBIFEEHR

B, Bary ZERAZTEI[N B BT ERBELGEMARHE
BEXIRAZEHE  HEERKBEHEM A T2 (3R ( select and narrow ) »
AEEREEENS  RIRIEERABE S ERE ( rogue law ) , AT LAEEAT
EReEERES -8 ARKEFFE (an anti-competition weapon ) |, & BFIFA
B LR IEBMEET ( economically irrational weapon ) 3, BIIR Z TCPIP H 3R 5%
CLREERBRUERBIIUERS K HF—BREEZREEHREATZZHEE

3415 U.S.C.A. §1125(c)(1)(A) (1995).
335 Times Mirror Magazines, Inc., 212 F. 3d at 176.

30 Id. at 171 (citing THomas J. McCartHy, 4 McCarTHY ON TRADEMARKS AND UNFAIR CoMPETITION § 24:108
(4th ed. 1999)).
37 1d. at 172-73 (citing I.P. Lund Trading ApS v. Kohler Co., 163 F.3d 27, 46 & 49 (1st Cir. 1998)).
538
Id. at 173.

39 1d. at 170 (citing Taomas J. McCartay, 4 McCARTHY ON TRADEMARKS AND UNFAIR COMPETITION § 24:108

(4th ed. 1999)).
340 Thomas J. McCarthy, 4 McCarTHY ON TrRADEMARKS AND UNFAIR CompETITION § 24:108 (4th ed. 1996).
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BELEAEENSHRERES R, REY  mERHERR ., BRRILRBZREIE
FWR | Klieger BIRE 45 ith B S FF MEDR*,

ETiOREELLEAZEFEMHERZEZRE  REHEEE  I=2RE
BERAREEMETZRE , ERFIDARRKR T EXmEREALEE 2R AN
RALBERENBEMBEZECGE K R—D0—EREEERA, SHE5BURE . B
BRIz HEZEN R Y EEINEAMBERERTLEEN T ENEEE LD EARE
( stateof mind ) FiR#E AT ERARE LERBEESEEUARSEEEREA
RERBEMAZRE  BEREBEEREYHM (absolute ) , BIRFREELSH
BREEENEEEMMEED ( persuasive ability to sell products ) ** , B3 jk B
( ”commercial magnetism” ) ** LA R EEH MR ( advertising power ) **° M AN LARE
Klieger R R E WL ERE , FRAHTHEME ( market efficiency ) AREEERF
( consumer welfare ) ZBi® , BEREBEPZ HEERBEX T ERHEREBZER
HEf RRGUEZIRE—ZSEERY,

ErEERERG 2R RAERAZEASRERLEHFE 2R , BAFEHA
JELZ P58 ( similar mark ) , fEEERAEBFPEEREE ( diverting business ) —Bf

4l TCPIP Holding Co. v. Haar Communications, Inc., 244 F.3d 88, 95 (2d Cir. 2001).

42 Nabisco, Inc., 191 F.3d at 216.

3 Klieger, supra note 54, at 851-63.

M Magliocca, supra note 11, at 959.
Ralph S. Brown, Jr., Advertising and the Public interest: Legal Protection of Trade Symbols, 57 Yare L.J.
1165, 1187 (1948).

346 1P, Lund Trading ApS v. Kohler Co., 163 F.3d 27, 36 (1st Cir. 1998).
547

545

Klieger, supra note 54, at 851-52.
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FETrEEENLER , NMAREARLBEHART EEAEZEE (reputation ) : BH
BEHRELEEMNZECEmBRBREELOR , TEAECEET R — XX
BEY., EEREAEERALLEEATIEEMERBERERN , HEEREEX
BIrHETEREREREEZEAITR ? Klicger HERRA , AFHEHABFHE
NEHRE 2 , ELETHEHEERFUTHIZERE ( the competitive market
economy ) FETZEEER . —FEHEERNER. HBEEEEKBASINE
AEHEE , —FEEEBRERD KL, ZE{L ( differentiation ) , B TH
BE AR,

BEEI¥XESR , AREEREBR., ARz AREEGHFAFESEEETHE
YHEAw DHEEE, TE,. EREXE , BEEUTEREREEER. EEAR
HEEMARNER. TXEWREF. ERNEAFTAENFERE , £564
2 HRBEAL ( urbanization ) EEE R L ( anonymization ) , INREEEEHEER
FHEENEE , MAREREHREST  IERBKTESRBETERIFRET
EENEMZPRBA ( middlemeén ) B, EERTRKAE SR E ESBHNERES,
HEBEEHEMREETNME, XENEERERAEEHEERRZIHBCEEER
ANER. BEE., CEMS | HREESEFREZXEEZTHFR | BRK
FUREREENNAEREHRAE SRS AEREBEEEERL K MEEMRR
ERBRBGRURBENLIE, HREEEMS , ELLBNEKE ( silent
salesman ) , FETE HAZEWFASE D ( packets of information ) ' |, HiB#tE, F
EXENBENTMNES , EFmEEEMR,

HEEEEmZRRUAREFLERZENER , HFEEHT I BREBREER
ZEERR (FINBEREELEECTIRAME]R )  MERREBZRKREREET
( anonymous source and quality indicators ) BEE)ZF B FHEHEZKE > . MEXREEMm

%8 Scandia Down Corp. v. Euroquilt, Inc., 772 F.2d 1423, 1430 (7th Cir. 1985), cert. denied, 475 U.S. 1147
(1986).
¥ Klieger, supra note 54, at 8 53.

530 patricia Kimball Fletcher, Comment, Joint Registration of Trademarks and the Economic Value of a
Trademark System, 36 U. Miam1 L. Rev. 297, 302-03 (1982).

331 Stephen L. Carter, The Trouble with Trademark, 99 Y are L.J. 759, 759 (1990).

552 See Schechter, supra note 2, at §18.

353 Klieger, supra note 54, at 854.
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RIS HRIFY AUARENAEEEMREEEN™ , BWHEEEESm , BFEE
Rt BRI EE R ERRERFCRSERT , WEERFSFR M HPHL
EmEBAR™, At , BRARREHRAMEL , RHEEEETEEEERE LD
miEE  FEREEHETF  TRETEmcmE™. NRHBEEREIRE, BZHHE
wEREmMR , BELEEERZHEFMEZFER (incentive ) ™ : HEEBEEZDPE
mERZHEY , RILRAREEBBERELEEECEMRRF , KEES
R4 EERERETRIFER™, BEERATE , ATSEREARFL |
MERHEAFETHNBEREERSAE  REMEHH ZIEIT ( fficient

market functioning ) *'s

LA Posner, Landes ARSI EZREKBER , IRABRLIUREERE
TRZ, RFEERZENBENERRARBERR 2RE L RETHES , MEE
BEERPERZT , EREILA —EHRFTIRIBIEEED R ZEENRBRE
ZBRER , HEREMERERRZIIEE (two efficiency-enhancing functions ) :
—FHEERR T HEE 2B SKA (scarchcost) , BT EPZEMBBRBEES
R#FHE, Z—FHEH , SEFREEFRELE@E L (investment in quality ) , R
BESNEE IR EE RV E L 3REN ( reputation-related rewards ) %, PEREEEMIAR
Bl BHERAXEODL , K ZFHEEHEREEGEAREEZEARZER ( information
efficiencies ) Z RIFAIREE DT ( economic analysis ) FT5|E | FREEZEFE 2 &K
B EMNEEEE S A E/NME ( minimization of consumer search costs ) o

334 Scandia Down Corp. v. Euroquilt, Inc., 772 F.2d 1423, 1429 (7th Cir. 1985), cert. denied, 475

U.S. 1147 (1986).

% Klieger, supra note 54, at 854 (citing Lisa H. Johnston, Drifting Toward Trademark Rights in Gross, 85
Trapemark Rep. 19, 21 (1995); Sidney A. Diamond, The Public Interest and the Trademark System, 62 J.
Pat. Orr. Soc'y 528, 529 (1980)).

> Id. at 855.

557 14

558 14

559 14

360 Scandia Down Corp., 772 F.2d at 1429.

261 Klieger, supra note 54, at 854.

562 William M. Landes & Richard A. Posner, Trademark Law: An Economic Perspective, 30 J.L. & ECON.
265, 265-66 (1987).

363 1d. at 266.

64 Beebe, supra note 5, at 623.
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HREEBREEREEMNEFEEAMBREEECER  SREERESE.
MRLEAUBEzAXBAMAEER , ERESURLIEHENER . R=ZH
BEREAREZREE , HEERESHLTKEEREA  LEEBREMZFRERX
AR BMPFMBTELEFES.,. SERERRF2REN  YARSHECEFTFHEN
EEEMMERFEZI D (congruous ) EERMERM . BBEBHEEBUESD K
It , MEESHTER B Y ( competing articles ) 2 B 4E HI# B,

BERESEHEFEHREARFTREBTIRRZERSME , R TEERIBER
BEBRFNHE  AEREF—EBRATSLEAEZRREAE ( new entrants ) HY
R HEBEE ( systematic advantage ) >, HEEMEHEREFnRBRIE , &8
RENZBEELEHRNTUARRBEETERE RELBEEHNTFTT ZH
( insuperable ) 8 f A B ( brand loyalty ) , BEATZEEFEFRFELESR
BN MR LT E B &8 EFHE ( consumer allegiance ) *"

Klieger ARBDABEL EHERBRBTEES LN ZER ( vessel ) , B
BEEEFFEAER L -_BEAREMHEE : EFAME ( informational ) A K& &) iR
( persuasive ) *"' , M&REPME B EmD #IL ( product differentiation ) TMEEELE

365 Klieger, supra note 54, at 854.

366 14 at 855 (citing EpwARD HAsTINGs CHAMBERLIN, THE THEORY OF MoNopoLisTic CoMPETITION: A RE-
OrientaTION OF THE THEORY OF VALUE 60 (7th ed. 1958)).

3673, Rep. N0.79-1333 (1946), reprinted in 1946 U.S.C.C.A.N. 1274, 1275.

368 Klieger, supra note 54, at 856.

% 4. (citing A.G. Papandreou, The Economic Effect of Trademarks, 44 Cav. L. Rev. 503, 508-09 (1956)).
570 14

571 1d.
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rRELEYE  THERGEEARR BEERSRNOEE BB E LRI H
HRFENMATSG, EmaKklL, EMS L ETZENERRBZEAERE | 85
BRE G ECEMEEREMERKBUEE ( premium ) 77, REHEFFER. EFA
MEEEENEREmBEN (tangble ) . ATE (intrinsic ) ZHE , WMHEE, BTH
%, EE, BHEe, B, ERXESE, ELAREREERREZYEMERIUR
ZEMBRZINEMERBIER 225kt , e EB AT EEEELREE | B
it AR E , MEEREAIERREEEER.

BREMEXRZHcESEARERY , SRt EEBCEEE ERARR ,
BIARE., S AMIREAEE (intangible associations ) °7 , AEEAEEE. A
£ ( extrinsic ) Z MR & A& ( brand personality, brand persona ) ™, Lt ZF R H
BEER, FEMANZEER —BEERFEFNERE (ablackart ) ™, B
iR BB AR ( purely the result of communications ) *7° , ZYE £, Thegt k£
e F MDY ( virtually indistinguishable ) V2 Efm , EHTEREERF AL
( message ) BEBHMEE , NBEREEEZ@mERIET ( consumer preferences )
EREmIDRICUBRBEEZEN. EREZFEHDEERNEEZERD KL ,
AEPRAE : WETEBMER (irrationalelement ) BLUBAEEBHERKH | 1hEE
BEEIZEE , THEZERRSEATAER" , EEEEERER "KRELN
HEBLUREEEZEE M (the economic waste and distortion of consumer
choice) 1 7. EWIFEET , MEEFERNIRER , EHBRAEZ2FRBEHRFIEZ
FF , MAEBEAZTZEFNTE , FEEMEREREGEZHETE LY, &
BONMEER, EEEREEWE KRS, BELHERE S MEE ( monopolistic
pricing ) ; HEZENRAMSEAERNEES , EEEENERSEMLANELS S,

72 Id. at 858.

53 Id. at 858.
574

Klieger, supra note 54, at 857.

> Brown, Jr., supra note 336, at 1165-66 (a black art...depends on the remote manipulation of symbols”).

376 Klieger, supra note 54, at 857.

577 Id.

3% Smith v. Chanel, Inc., 402 F.2d 562, 567 (9th Cir. 1968).

379 Brown, Jr., supra note 336, at 1190.

580 1d.

581 Brown, Jr., supra note 336, at 1177.

382 Klieger, supra note 54, at 860 (citing Charles E. Mueller, Source of Monopoly Power: A Phenomenon

Called “Product Differentiation,” 18 Am U. L. Rev. 1, 38 (1968)).
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EREERECREBEENHAZNTHE , FHHEERFIETEPAERZRE
8% F ( pro-competitive ) AR R#HF ( anti-competitive ) EEHR™ : BFRZA
IEBIER ( the likelihood of confusion test ) AFFEIRMELT BBEERE , BEFER
P RETHRRES, BREE ( multiplicity ) WEREERE , ATHILLEEE
BERAMAEEERTEIABRBERFERBEZR KR BE ( representation
function ) 7 , ARZZLD K FTHRFIEFRBE—LEE 2B IRIIBE ( persuasive
function ) **° & M A#& ( brand persona ) , EERMBUMRAKXKERE., SN
R , fl0 COCA-COL™, EEERAR , KN T REBERRZBREENEHELEL
BEZE MM ( manifold nature ) : BEELAMEIIRE , ER E—BES T LEN
B (O)ERFERE QREFEZEE, QOFREAEFNFREE. OBREESERE. O
RIEZRE ( AT ) 1A ( intrinsic symbol value ) ¥ ; LA Brown W& , I =& &
EZRE , EMEAE™,

BEERLBEANEES Y BEABRREEHABRBNTTNRR  5REER
EAAARNGEERE  ALEBRERR, Hm,. BEREECHEELSMHER  T%
BREMARREITY, HAHFTRELCREEREFIFESENEFZE , FHEAE
RICBRIREBECBRANZLEEM®R  ERRAFEEERERDBRETTE M —
DREEEELEHRMEIIGE , X B RBEMA T TR RSB BRE) AR Zhae < Y 5
RE K MAEKERNBHBRR” , TG wmEESREE RIED LT RRE
RZEE

RICEEMECHEBENRE T BEBREDECREBDE , RMEETER
EIELEEN  BERRFHERATLHEFENTE , MHTRRE ( incidental protection )

583 1d. at 861.
584 Id.

B 1d, REBEBAEAWEE (informative function ) EREIARIIAE ( persuasive function ) , B2 R :

Brown, Jr., supra note 336, at 1185-91,

386 Klieger, supra note 42, at 861.

587 Brown, Jr., supra note 336, at 1185-91.
WEBRERES1.1.1 25

589 Brown, Jr., supra note 336, at 1186.

390 Klieger, supra note 54, at 862.

1 1d. at 863.
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B 7 45 R ( special protection ) ** : RACBIEEEZERMEEE , AIRLEE
HRBHREER. MEARZINEE, Klieger A , RIEt—DO0RBETFTERER
EEMBRBLEE, ATHBEEEENRE A CRoIBETMERE  BERE
( over-investment ) AR EMBAHTHEERTIZPE LB FER,

W[E TDRA MEER , RILFEI B2 KRR BEERREABERSE 7T ARY
REZEEZERELES (unique ) . BE— ( singular ) . 43 ( particular ) & 27
4, Klieger AWt —REFZBMEEKERRITBESNEREEEE., XE
BFEBERR B ME  EPZELARAERNEmEEcLEE. IENER ,
EUBRAEEDZHETEHH D, EEF , Klieger AR REZE 7T HEART
HBABREFM SR ZHFER  HthB2MEAE K HEERIKILMEKNE
KEHR K IHASEAOREACKFEEFHBEHE  BEHEREERENEAE
AEcHETEGED ; MMURBEOEERXBEHEERERAZES , T
EHEZERFERAB, Ll , Klieger RARNAREBRELBFEHRZESFRNWHEER
w, FEFTLFHRFERLEN TENESE . )

2322 RALRBE S ERE

HR , Barry ZERARNCEEEDOEENEAERKBEEEERBIMUR
EEM AMAUEZIRLARNcEENEER. ARBELEHE T ERRFRRIL
TERREENBEERFCENEREERENE , BFBRTEZEE ( Senate
Judiciary Committee ) FEIE , BABEE OV BEZGESEZEMERRLURERS
BEEERS 2 BBEEHM , MEXZIBITRLERE. @52, (SFEFIDA
ZHIS TLRAW ) MEBRRR D XIS THIER . FIDA 2 REHEEZRBERE
ZERR , URFRRCTE , FHAFEHEE AT ERE L IRESNEEERH

924,

 Id. at 862.

3% H.R. Rep. No. 109-23, at 4 (2005).

39 Klieger, supra note 54, at 862.

° Id. at 863.

%97 Standard Brands v. Smidler, 151 F.2d 34, 40 (C.C.A. 2d 1945)(Frank, J., concurring).

% Times Mirror Magazines, Inc., 212 F. 3d at 171 (citing S. Rep No. 100-515, reprinted in 1988
U.S.C.C.A.N. 5577, 5604).
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ZBERBON , MEBHERERE, Bl NKEEBE7E Avery Dennison
Corp. v. Sumpton®®ZE H | Bl RFAE B M EH ( fame requirement ) REEB T
( reinstating the balance ) : WRUTETBREEZRHFARE , BEREBHEY,

Avery Dennison Corp. v. Sumpton 22 , AVERY EA X% DENNISON Z EERE AR
AR S BB R E T B - it FE RS EE M AVERY. NET. DENNISION.NET &H 43
BEBTBeBREETFEAEFEFbi  BRTHIBRMNHERE, BHER
L&, TREFEREFR, KEEZRARARETHEREZEZREE  LEHSE
AEZEHEABELER , RLBE LR, SABMBEIIRE ( cybersquatting) . 55
BEEESD , URKFAEAMESERE K BEMSFERENEN. ZR2AH
RICRBZAIAXEABREFELTEBZYE  FREREREEERERZA
EPNLEBEMITET (cadully-crafted ) REEZEAFIIRENFAMELZF
# RTERCHE , HEEUHFRARERERRE. MALREBERR TEE
REERE  HE EEEATHECESR , AL ERCREFAMBZE M EL4EM
BN, MAERERRBRBAMY  BEBUECFE , LB L BEFEREMME
ARRE , BEREREFE®, At EEHEAERRCERZEFAXEEEH
8 ( consumer association ) , UBAEBRFEERBURFHEAEZLVPEEE : It
ERNRBEEE LIRS, KEERFEYE  £HEHMEAZTEE (undue) &
b E R 1K,

B ¥ Klieger AIRTHURE , RR/RNMRBEARE FEEZHEEMAEIREER
ERERFENCEE BRI ( substantiverights ) , AP BEEZEERZARNE
BRBAEIFECE, HUBEFRTBHELLZEE , RAMBRZTHEEE
BRAHRCEERERE , RICERHBHME™, BAREFENGFHMES
RIESASIERILZER , RERDRESESRAEL  BEEERBMTI AT
BPARE  BEENREERNEZEE. ERIRZBILEERE ( property right in

¥ Id. at 171.

6% Avery Dennison Corp. v. Sumpton, 189 F.3d 868 (9th Cir. 1999).
Ol 1d. at 875.

602 Id.

693 Klieger, supra note 54, at 846-47.

604 Beebe, supra note 5, at 694.

605 Klieger, supra note 54, at 847.

82



gross ) o MEARERBEERRCTREREREKR K EEFREXREEMBLERMEM
\|EAE  MBREEERERNAZEHEELICZERE LRHLHRERNRE.
HBRIESEPT RE S BRAS ET R R LR PR 2T, TRIBBRRERERE
BEARXEREERERB2FEMFZEMEMN ( evisceration ) |, R TR EEE
MPSERERXT (abroad regime of trademark rights in gross ) *7,

tRER, BRENAXNETRERNEREREBZREE K RTEEHEH
FZ2HEN , ERSEENEHISTRAARNERAS R ZRKRBEHUE
B RHERRARBENELEERE, EHBERAARZER —RERHF 5L
RAEANERAFTRBZERBRAERBEELEIEE D , AHHFERM KRR
( indecisiveness ) Z1EH ; =R , RERAZERBPRKBEHFRHERHRARCERNE
RAOEEFEHEZFRKME. NENEMREN K FHEFEESVRILERZINE
P MR ERBCEHEARNR , ROER —FAZE (polysemy ) , LIEBEM
( uniqueness ) %, B — 1 ( sigularity ) Py BB % ( individuality ) °°, & %
(identity ) "', ¥@4FW S| 1 ( arresting uniqueness ) &, BRT AFAEEZHEEAR
@ ( unique and different ) *CtEEEHFEARE ( uniqueness per se ) ZIRE , #FH
BRALRREBEZAAESRECEHER eMERBRZERNEED ( selling
power ) RRRABEZEBE". LEEATIENER , HEFFREERBERE
THLHEHBHN MYRETERE—E . BEREEBRFMMES Y —Em. #
FROLVDZZERBNENLE "BHREEEHEEZELVCAPEKSEEM ( particular
product ) BiBEER2EFE, °, MIEFERSEMLE K ELHE EAREEE
AETEREERMZEBEMNONRJEI;R, ', HitbLHRAER LIS L1578 o Rt
EZREEMME (disassociation ) 7, T2 , HHFRFILRE TE RO BIFML"

69 4. at 831.
97 14, at 851.
608 Schechter, supra note 2, at 822.
9 14, at 831.
610 14, at 822.
11 14, at 827.
612 14. at 830.
13 14, at 831.
614 1d.

615 14, at 829.
616 Id

517 14. at 825.
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HITEIR , EfA —BY MBS (absolute concept ) ©* , MEBEABLURER(\LER
Figibr ez BE. HFRFRICERMUENERE KR , BEZE FTDA, #AT
BYEENEE HEMMEBEERE "HERFRENRKRLEBR ( radical
proposal ) 1 s B , BMERIZER LRI EHEZZERERRRILAIARBRZ
BEURER2EEER  RILEBERNIEREEMEREIHEERER,

EREEBR EHRAR M ERESEEDEEENER  BOERNBERNGER
HRCEETRENRMEER : ETREZBHRTRIMNEMR , miUX{LEBAERE
RERBURICZENRERXICAEE, BEEEXBZES AR EARIEDL Victoria’s
Secret ¥R BT , BN E#® FTDA RLIBERMATIE 2 R E AT BE RV E : FEHERE
REERX T , Bl FTDA RIRRNEEIBEEH |, HEMBBRICFARELIRB 2
PE## ( impenetrable barrier ) , BARILERIRBREER "REETME—2&FE
AEATENEHELEENRBMEEE D  METHREMUHBRNEE, —
BRIE , BRILEMZERAREERISEZRR?, FHERALT , FAREAERE
AEHENERACEETHENEED | BUAMRD TEZHEZB SN HEAR
#2H ( public perception ) F&RBHZEEF, BE—HFH? , AT ARERAEER
RFIDA TZEEEE  ZhEFEEREAEABBEAZERYEEEEREER
HEAmEREREAMEREESOE LER ( mental connection ) BT A[**, ZEB&EFR
5, EBLERATHER I ZEBET K MBESLEEREERE K FBERHEHR
{CERSEEMAMELZZERAl , BIFERRILEZBEMN L (inaim) , EEITHERL (in
result ) BRITEEE D #¥ ( virtually indistinguishable )

EREZEERTANBHER LEINE . BRArEGEREGEE,. BX
BENSE (aua ) “F2BR/EE  RARPLERRIRCCEREE | Bl—
AEREHRRMAMEE ; AR  BERRILERZEIHE I 2REE  AEE
FHBENFIDAXSHEBERRBEER , AERRMLEESKS —@EHRitt, 51E

618

Beebe, supra note 309, at 1146.

519 Ringling Brothers., 170 F.3d at 454.
620 Klieger, supra note 54, at 840-41.
%! Id. at 840.

622 H.R. Rep. No. 104-374, at 3 (1995).
623 Klieger, supra note 54, at 841.
624 Id. at 840.

623 HR. Rep. No. 104-374, at 3 (1995).
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TN R 88 = B SE BT 2 Nabisco 3R, # & Bl LA Ringling Bros ¥ 3R & & & & b
Victoria’s Secret R*AFEFE, ENRENR , FTREBEISNSE , ERLARE
EReEHEERE FRINBEERE  YEEEFRXRAFIMHBRT , TESHHEFRX
Al EREER T REMRE , UETHERIESEREZEZM S , Nabisco
RUMA—TE 86,

Ut , HPIATLLA FTDA L% TDRA =B FBRC BRI E Z R, BARH
{ERFTE. B, FTDA it "TEEE I E 2 &1L ( dilution of the distinctive quality
ofthemark ) )y |, MATBAILTIR "EEEMEREURERNERIREZEEDDH
HII85 ( the lessening of the capacity of a famous mark to identify and distinguish goods or
services ) ¥y . MEGOEE , EURAMBEHE "HAIMLE, BEH TRE
URERERIBHEEN,  ISEARE2 U IREEDEZEFET , R
ZERHBERA CHERERE K EEBA. M TDRA HRMEM R EE R [
B TIEEEAEERBIM (7impairs the distinctiveness of the famous mark™ ) ©2, | &
M —FAEEER, AERREOKEERBED ZFES, WE KB EFATHE
EEA B THRCIR R TR B ZME® | B AP EEH R A ith LUIE 5T R 22 h0 SUHE B
M XEHKR S ERR Moseley ¥R AR B R REMNEERSE ( actual
harm ) 5?2 AR E R B SUR A “ K12 & ( likelihood of dilution ) ©* | fR¥E L LIFE
EEREEMEBAN SR ER B ABEARBEBNER ZHERABRK
B, #HECABEREATE  OEMRCERF 2 TREBIME, —F , INTA FKEXE
EE—FTERATIZEHRBIMYE ( marketplace distinctiveness ) ¢ , {EZ | AIPLA R ¥

626 Nabisco, Inc., 191 F.3d 208.

527 Ringling Bros., 170 F.3d 449.
628 Moseley, 537 U.S. 418.

629 Nabisco, Inc.,191 F.3d 208.
63015 U.S.C.A. §1125(c)(1) (1996).
63115 U.S.C.A. §1127 (1996).
63215 U.S.C.A. §1125(c)(2)(B).
633 Ringling Bros., 170 F.3d at 458.
634 Nabisco, Inc., 191 F.3d at 217.
635 Moseley, 537 U.S. at 432.
63615 U.S.C.A. §1125(c)(1).

637 Trademark Dilution Revision Act of 2005: Hearing on H.R. 683 Before the Subcomm. on Courts, the
Internet, and Intellectual Property of the H. Comm. on the Judiciary, 109th Cong. 18 (2005), available at
http://commdocs.house.gov/committees/judiciary/hju98924.000/hju98924 Of.htm (last visited Apr. 26,
2008).
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Mm4{E&8. TDRA Eai%iﬁ?)iﬁ%%%ﬂﬁ—gﬂ At B ERRICEER , 81EK
EXLEEELARFAPRAL 2BS. E— 4% ( something unique, singular, or
particular ) BFTRFE ; (2) *E*ﬁ)ﬁﬂﬁm%ﬂp "EAEE, B THEERM. FIEERRE
RAUGEHZ  IRMLTEEERESZTZEH. FEEFERAKENRLEEE
HBERTHEREY , BREMEESEE TDRA THRFERSEZ TREER,

2.4 M

RICRBHKREE , RFTERBRFFBRORBREST . EREERMEELHN
RAlh , AEREATELHINRES  RER (NEF ) HE , A ERER
L\ B R ( doctrinal moorings ) s E¥EZHLLE , ZREBFEESMNEELR
BHNEHEZHTAFERRANEREERE , FT2BGtE/\F., BFEHBER
ERRICFERILE , BFRIBAERMMEEBVERRILARBE W ( apatch-guilt
system of protection ) ' , E{TEE BN BB o ANEFHENEERR

( checkerboard jurisprudence )

638 Compare H.R. REP. 109-23, at 4 (2005), as reprinted in 2006 U.S.C.C.A.N. 1091, 1092, with H.R. Rep.
No. 104-374, at 3 (1995).

639 —t%ﬁr% i 3.3.1 ZnTnH‘Jo

640 Jerre B. Swann and Theodore H. Davis, Jr., Dilution, An Idea Whose Time Has Gone; Brand Equity as
Protectible Property, The New/Old Paradigm, 84 TrapEMARK Rep. 267, n111 (1994).

41 H.R. Rep. No. 104-374, at 3 (1995).

642 Swann, supra note 430 (citing Milton W. Handler, Are the State Antidilution Laws Compatible With the
National Protection of Trademarks?, 75 TRaADEMARK Rep. 269, 286 (1985)).
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v FERIMCERBARIEL
3 ARRERECER
2EFERERFTERMRER ? RN ERTR

3.3 TDRA REREEE FTDA 2 B ?
33.1 BB AR O 2 R LESRIRL
33.1.1 1 "E#®E, ( association ) P51 &z FEM KL
3.3.1.2 SR ERIL
3.3.1.3 EHE M ( famousness ) FTE %
3.4 SL3EIE#E ( obsolescence ) . 1BJE ( over-shooting ) EEJ¥IE# ( reverse

obsolescence )

3.5 /M

BoEzP , BKEERH N FTDA ERENA#FE, BAZHE , MXERAK
RURZ2FH. YERMMEHHRERBEXNEZGER DN EXREMERERA
TREE , SRR ERBUARANERE R REEE O EREZRER.
AXEZEHEUEEREREEANEEEGER , HXUBEZERME ,
RENEEHEZBEERBIRCIERATS ZEHIEE ? #F IR H Barton Beebe #H#%
HRFRILER TDRA 2B , —HHERS TDRA LEERIREFI TR 2 T ETEE
, Z5HERE TDRA #UB AT EA EmRHFREERBZER | BRILERT
REAMIME ( clarity ) BE— B ( uniformity ) o EBAEHLRS Robert N. Klieger &
Gerard N. Magliocca MU EBTR 2 EL , EFfFRILERBEBRERERGE , FAXK
{LEREBRINERBEHERERBZIULES K MEBRLAE—MAATSE—%
LB —EHERRIER T FLLIERS,
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3 AEREAECER

B2 3 Barton Beebe # IR M 2006 F12X " A Defence of the New Federal Trademark
Antidilution Law ** | $K8 TDRA S EREESIE 2 BE - TEZINEZHERA
DEREENZERER  EEEERHFEAMREZSEREBEEN, Becbe H
RAXER , iEUEEEHFTRHEZRRBRRICEREE , BA TDRA Z1L
ZBEYT  EREEENHFRAMABRRFUEMGE FRICVRBECREY , REARHA
BENOEBEEETEN "R, —F , UK TDRA FRIiRMHNEMENEE
BRARCER  BHRCURFERL , YEEFHFRZIERERC ZXFS
ARBRCARBEHAEZE B EEERAOMIBEAR (ironies ) : FERICAREBEE 2B
B, —REFLEZIRERARIEEAEE2RE , XH , FEXELERZ
BREMEE (overriding fame ) , MEEM AL RZEY, REAT ERE—HAR
BRHEITR

63 Barton Beebe, A Defence of the New Federal Trademark Antidilution Law, 16 ForpaAM INTELL. Prop.
Mepia & Ent. L.J. 1143 (2006).

MBS RARE 33 2.

645 Trademark Dilution Revision Act of 2005: Hearing on H.R. 683 Before the Subcomm. on Courts, the
Internet, and Intellectual Property of the H. Comm. on the Judiciary, 109th Cong. 12-13 (2005) (statement
of Anne Gundelfinger, Prisident, International Trademark Association).

ERML-—ETRASE  MAEBMRBMMER , FSEAE33.1.1 R 33.1.2 Z5H.

647 Beebe, supra note 1, at 1161-65.
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Beche UREBHN—RBXEFRE , HERECREBEECRK KM AEER
BARRIER , TXARAFTERNERREFEGTEZBISEURERRBz—BR
( product identification ) *® : MR MBITHEFBDRKEFEREZBHRE , EATH,
AFMIRENEREE , LBRAEEEELHERE TS ELEREAEMER
HEEREZE@RERERREREY ; ERTEFNTERAMMNZFZEREREEAM , K
R EMFE A COKE, MICROSOFT, KODAK®'E{ NIKE, INTEL®'&PSZE , Ra
EEHRAREHEEHREREREREZRT, AANERERECHERER
BREmER  EEHEUREEEEMEICERRE , ELRILARBEEN
EERMABERAEMRILRZEHR. BR., THENS; KERMEORKZIFDE
E8E,

540 Jerre B. Swann, Sr 32X , EREFER CERNEBERLAIIRT , #%
HEVMEEN, EEBHESZTHRENEE ( vulnerability ), FEELERERK
HRAERZBSBIEEL R REHERENEERFEAmBRE LERE
EEEMBSBHEE I CEE , RSEREESHELEMEBEF ( anachronistic )
EEZRZTZREEN (inane ) ©% Swann EXXHRE T HIEHERY . (O)TERE
( market conglomeration ) . (2)5 E ( “strength” ) E&. Q)R EE I ( quality
control ) . (4)BI&EE ( creation of confusion )« (5)IEEMA ( misappropriation )
WERER  HRlEREEE R ERAAREENEERZAMREIN SRR,

B, mEEM, HEGRE. R RESSERKIRTERER  mEAA
EfHRzEE HRENREUARABREEZER. HEMERRAR.
HEENCHEHMOERER  tETE-_SuRAFHAZEEEE , ARFEEEER
EREECRE. B ESHFEBHR , 6l 00 HARLEY-DAVIDSON K 5 IR % .
CHANEL™MIBAE IR  HEETEZEHEEARFAR, IRFEMZ

%% Barton Beebe, The Semiotic Analysis of Trademark Law, 51 UCLA L. REV. 621, 687 (2004).

649 Beebe, supra note 1, at 1161.
650

Beebe, supra note 6, at 687.
631 Beebe, supra note 1, at 1162.

652 14

653 Jerre B. Swann, Dilution Redefined for the Year 2000, 90 Trapemark Rep. 823, 823 (2000).

654 Id. at 834-35, 840.

653 http://www.chanel.com/fashion/8#8-impressive-details-define-this-unique-couture-bicycle-developed-
for-chanel-by-a-high-quality-manufacturer-all-spare-parts-brakes-saddle-speed-shift-system-are-made-by-
leading-worldwide-specialists--8,6,2,5 (last visited Aug. 11, 2008).
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§o

&, TE8RE—HERE (little confusion ) ., FEZ RN B EIEEL LHWRE
AR R ER ZER, BRIIR (origin ) A4, ETEZEREEEZEREEARIM
BB B8 & ( affiliation ) . E # ( connection ) . H# B ( association ) . E B
( sponsorship ) . [EE ( approval ) 7, B4\ , BERRBZEHRTESER , RE6
T E&#&IEE ( post-sale confusion ) %, Ex¥]HEEE ( initial interest confusion ) **,

R EEE ( reverse confusion ) *°, BEFIEE ( sublimina confusion ) “'E# mE ,
ENREERRAREBEEE T HEEEHmET —BHER  FoftEmikm ,
ERBEEIBE, BHEXFHIEN. €8, HETRHEEERAEIEHE
gE,

AHEHEBERRE K ERMETEERFERUBENLIIE, KEBERE2HRELH
I ( paradigmatic ) B(N)HEAERACHEBELUREEAZHREE , QRABE
EFg=HMEARERE  HEFTAARBERE , BQMEECHEANE
EERTERRZ N HBEZESRRE , fMQRICEEAFEZHEED ; Fs%
S, BERAERREFLANANEESEECZHE  FEEFT AR SRMT
HEEmERICEE 2 RE ( dilution-type protection from competing goods ) °2 *ﬂl
i, MERBEREIEREEFRAFAZHAER —ETER , EAER
REHETA  BEHFEIEC BMS 2 , F2HBA TIFFANY JTE*, LEVI'S
Bk | SFR MR PEPSI #H 5 McDONALD 2 & H /U

HR, EFTERABEERBEE  ZRTEACHBERIMEREKEN,
HABRAALEARECERHERERR  WSEELORREBRRACERD
WFFER , RAZRNBREMBACEHR  EEEEVEFEINEREBERER

65 TCPIP Holding Co. v. Haar Communications, Inc., 244 F.3d 88, 95 (2d Cir. 2001).
65715 U.S.C.A. §1125(a)(1)(A).

68 Mastercrafters Clock & Radio Co. v. Vacheron & Constantin-Le Coultre Watches, Inc., 221 F.2d 464
(2nd Cir. 1955), cert. denied, 350 U.S. 832 (1955).

6% See generally RoBerT P. MERGES, PETER S. MENELL, AND MARK A. LEMLEY, INTELLECTUAL PROPERTY IN THE
New Tecunorocicar Ace (3rd ed. 2003).

660 Big O Tire Dealers, Inc. v. Goodyear Tire & Rubber Co., 561 F.2d 1365 (10th Cir. 1977).

661 Farberware, Inc. v. Mr. Coffee, Inc., 740 F .Supp. 291 (D. Del. 1990).

662 Swann, supra note 11, n80 (citing Steven H. Hartman, Subliminal Confusion: The Misappropriation of
Advertising Value, 78 TraDEMARK REP. 506, 522 (1988)).

663 Syntex Laboratories, Inc. v. Norwich Pharmacal Co., 437 F.2d 566, 568 (2nd Cir. 1971).
664 Tiffany & Co. v. Classic Motor Carriages Inc., 10 U.S.P.Q. 2d. 1835 (TTAB 1989).
565 In re Arthur Holland, Inc., 192 U.S.P.Q. 494 (TTAB 1976).
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ZEmREEEREET -2 6 REBZEERTTEXRY  AREKHFEHEE
it R &, 40 Polaroid Corp. v. Polarad Electronics Corp.®” — 28 , 88 — 38 3% B
AREERRRABECEHECABKRE K AIRE+ —FE—ZREMM , BFH
ERABHREMREERL , AFEETEREL (laches ) , AN REWELEFERAD
REMRETFELETBHEE , ZEFTTRE  ARFHNERHERERERE
HEERARAERAZERER  SHESENWZBE, Friendly ZERAEM
EE@ARZEE , FAMBERERERRERRYE K MmMEERRPREEH
BEY  ERREEREABERIZEE A KEEREREZEHZELEMEANFRS
[EIL

Jerre B. Swann, Sr RN B =EEERGERZ  HHELEREEIEEHE
Z 152 (reputation ) ZF|IEEMA ( misapproriation ) FEMMIINLARER , QR
BEEmEEARLEESRnERBEEEEAMAB RN —EEE (injury ) , FER
FRARBERFPRIFRBEFRIDUERRBEEN ., E=EFERERREER 8%
ERtERENERARFESRREZREREF ( synonymous right ) 7, THE

666 Swann, supra note 11, at 836 (citing Kenner Parker Toys, Inc. v. Rose Art Industries, 963 F2d 350, 353,
22 U.S.P.Q. 2d 1453, 1456 (CAFC 1992)).

667 polaroid Corp. v. Polarad Electronics Corp., 287 F.2d 492 (C.A.2 1961).

668 1. at 495.

569 1d. (“the strength of his make, the degree of similarity between the two marks, the proximity of the

products, the likelihood that the prior owner will bridge the gap, actual confusion, and the reciprocal of
defendant's good faith in adopting its own mark, the quality of defendant's product, and the sophistication
of the buyers.”).

670 Swann, supra note 11, at 837 (citing Dallas Cowboys Cheerleaders, Inc. v. Pussycat Cinema, Ltd., 604
F2d 200, 205, 203 USPQ 161, 165 (CA 2 1979)).

92



=L EHEERERR. EEXRATACRHERSENATEREANKENRES
EBRNA , RABEAHER (authentic seal ) , I RFEM it A5 7] It EH125E
EEHAEEZER  IEEEACZEELRTER—EAHEE (mask) , Emm
ERUAEZEEEAER  EER—BEEY., FM , REEE (reputation ) , &
REARBEAELRERIRREZEZEHE , BEREFRIBELRSHFE B
REERFECAFTRIBEEHEERBRZ., HEZZRARTERERELEET
BHE, FEATE  EEER4NEEEERENEEELR (imagine ) , MAR
ERERBNFZENHEET, &R, ZRi2AUKRBEFEERBERBEE , T&2
ENERPLBESEHASHEEMETN., EEFENHEBEREXBACERZ
BEEE  FRKEERM D BIE 1962 FE 1975 F2HRPEZRERETTAH
MR EFETERERACET, FEKEEZRAABRSHETAREEREIM, &
BAARGEUAES LEBVEMSZEE (goodwill ) , LLEWREBHRHEAERE
AMARCHITREZELEWIER  WEATEREMBZ, HULFRER, 7
DR K BHEEERBREEANZEMTE , AR LECKEARNTZHEFE
RACRYE | RIACBMERERR, EDERAEMEEREREEZRGEH®RE L M
REEXNEREREL | @RI, ZF3HR (( watered down ) 7 |, RUFBEIRIEFRIK,

32 ZRHBRFERMAER ? —RIENERZ

AR Beebe HRZ NEF , FAF_HARNZEERELRCRBEER ZE S
EE, FERAEAELEGREMZEBE ( overiding fame ) , HEM AL RE
( immune to blurring ) s 1E f1[E1E Bl R & = /BT Moseley RZ B E : 88 Moseley
KIEREERNE, RERABTBARNR —VBRENEE LR  ESEE2E& X

7! Id. at 836-37 (citing Yale Electronic Corp. v. Robertson, 26 F.2d 972, 974 (C.A.2 1928)).

72 Id. at 837 (citing Coca-Cola Co. v. Gemini Rising, Inc., 346 F Supp 1183, 1189-90, 175 USPQ 56,
59-60 (EDNY 1972); DC Comics Inc. v. Unlimited Monkey Business, Inc., 598 F Supp 110, 116, 224
USPQ 437, 441 (ND Ga 1984); Original Appalachian Artworks, Inc. v. Topps Chewing Gum, Inc., 642 F
Supp 1031, 231 USPQ 850 (ND Ga 1986)).

573 Id. at 838-39 (citing Chemical Corp. of America v. Anheuser-Busch, Inc., 306 F2d 433, 134 USPQ 524,
(CA 5 1962); Boston Professional Hockey Assn., Inc. v. Dallas Cap & Emblem Mfg., 510 F2d 1004, 1012,
185 USPQ 364, 369 (CA 5 1975)).

7 Chemical Corp. of America, 306 F.2d at 438, 134 U.S.P.Q. at 529.

675 Sara Stadler Nelson, The Wages of Ubiquity in Trademark Law, 88 lowa L. Rev. 731, 755 (2003).

676 Beebe, supra note 1, at 1162.
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ARAEN  BRREBTEREINAEZLE B "HZREMNME ( VICTORIAS
SECRET ) . R LEENRHBEEBREFEEEHBTHE (tawdry ) . BHERIL
( unwholesome ) N MR, R ZERRA , XA t&ﬁﬁ@%ﬂ%ﬁfg?ﬂ R
THOITFeERRIL , BB IEREE ( indignation is not confusion ) ¥4 ™ : LR
BRTE ZE ¥ Moseley XIFMR , REEES "HSREWMWER —XEEEHE
REREMERLEFREERRNZAY, ERRMEE , AF2H "H# SR EA
B MH—EERTAENERIEB 2D , RZIME RSB . BEEREEE
HRBRAEEZREBEERBHF I EERES , FEANEEETHEREZRAET , A

EARERAMRBZEES, IREEBEMN, FFEDPE "&E, . —@NBYEE
( stripmall ) B A A RIEBESTET B = 2003 FRIEHEIB 750 R THE 2RISR AUk ER
EREE , BIE "HSADHWE BNEERBERETS ?HEERA B
HERBPRIEBzmE K BRBHEREERAY, ER LU ERREXEHEHFEE
EFERZEEE ( Trademark Trial and Appeal Board ) SR AZE R HEMHBREANEER
B, HREMAUHEEREFRANBZE ( greater ... legal tolerance for similar
marks ) , R EEHEZEEAZZHEF5,

HRILKETEGE, EREENES , A ERZHEEBEEEFSRHEMER
ERFARRES, HERBEBE® (slippery slope ) B3 F 7] ( death by a thousand
cuts ) B , BONLEWMZETIEBESE —0T ( first of a hundred bee stings ) . 5%
( pollution ) AR RICIZEH P EREIBEH RS (infection ) B : KILZE

677 Moseley v. V Secret Catalogue, Inc., 537 U.S. 418, 423 (2003).

57 Girl Scouts of U.S. of America v. Personality Posters Mfg. Co., 304 F.Supp. 1228, 1231 (D.C.N.Y.
1969).

P RA TRETRREM  ERLFERL, BB (B , AREE.

680 Moseley, 537 U.S. at 434,

681 74

682 SquirtCo v. Seven-Up Co., 628 F.2d 1086, 1091 (8th Cir. 1980) (“A strong and distinctive trademark is
entitled to greater protection than a weak or commonplace one); Ameritech, Inc. v. Am. Info. Techs.
Corp., 811 F.2d 960, 966 (6th Cir. 1987) (“[T]he stronger a trademark, the greater the protection
afforded.”).

683 Beebe, supra note 1, at 1163.

6% Malaika Brengman et al., The Impact of Consumer Characteristics and Campaign Related Factors on

Brand Confusion in Print Advertising, 7 J. MarkeTinG Comm. 231, 241 (2001).

685 Kenner Parker Toys Inc. v. Rose Art Indus., Inc., 963 F.2d 350, 353 (Fed. Cir. 1992).

686 Beebe, supra note 1, at 1163-65.

687 petitioners’ Reply Brief on the Merits, 2002 WL 31156489, 7-8 (Sep. 23, 2002), Moseley v. V Secret
Catalogue, Inc., 537 U.S. 418 (2003).
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—EBRE K NREAHER , ST TER M ERHRECESTEES., RILHESE
HNBN—ERFAREEE ( freeriding ) B : ZRBLEEMAFEHEIUEEEHE
ZEERHR  EHRREHLENZEZFEEE , TURRERE LMW ASEEIHER"
WE'ZEBEEMEBZHEE D ( selling power ) B ( mystique ) ¥, BLE
RERGHPREBELUEZL , FABMASEA I EESIRILER,

- IGESERT Ty Inc. v. Perryman®' — 2 H | F R AREKEEEE Posner (2 E Bl &
HEMFEFEE R CRERBETER, HEA , AECHEEEAREMNER—
R, IEEEENERBRERFLIEZIRBRBLERE , MAALUBRLE , 2
HAFEE=EEH . 5/, BH. BRI ( pure dilution ) ., ERBZRET ,
FEREMAZHER  BHEAEERBABEBREL T AHEBE ( negative
premium ) Z KA ; MEMEEEN AR P MR ( neutral association ) , BHEER
TEEHBEIE - SEERHERE , XEARIEEZSEBKAR ( imagination
cost) , BRHEBERESRANEM , BIRXERMBZENNE. 35, &
B —REMEERAL , AT AREEEIEEIME ( misappropriation ) Z R BIE R ¢
HEBEY ZEEEEARREREMETNIRE  HYUSEHAEMAIL
( internalized ) , U MR HREMAEAZZHREARZEHREARBHEZIT
A%

1B | Posner ZEREHM AP , BERE T MEARFHVEEER, RY
ZERBTIEEENMTSERGZMERL”, E—EARBEHRERARENRA
I TR K RARAMMARKSEZEEEEANIERFEEmM  MEBEEX
BENZ , IEMEEREHFTUBZINEINA—BEEEEMKRE  BENGE

5% Id. at 3 (citing Mortellito v. Nina of Cal., Inc., 335 F. Supp. 1288, 1296 (S.D.N.Y. 1972)).

689 Beebe, supra note 1, at 1164.

6% Ty Inc. v. Perryman, 306 F.3d 509, 512 (7th Cir. 2002) (citing Panavision Int'l, L.P. v. Toeppen, 141 F.
3d 1316, 1326 (9th Cir.1998); Intermatic, Inc. v. Toeppen, 947 F.Supp. 1227, 1238-39 (N.D.I11.1996); Rhee
Bros., Inc. v. Han Ah Reum Corp., 178 F.Supp.2d 525, 530 (D.Md.2001)).

691 Id.

692
WiLLiam M. LaNDES & RicHARD A. PosNer, THE EcoNomic STRUCTURE OF INTELLECTUAL ProPERTY Law 207

(2003).
5 1 y Inc., 306 F.3d at 512 (citing RocHELLE CooPER DREYFUSS & ROBERTA ROSENTHAL KwaLL, INTELLECTUAL
PropErTY: CASES AND MATERIALS ON TRADEMARK, COPYRIGHT AND PATENT Law 137-38 (1996)).

694 Ty Inc., 306 F.3d at 512; Posner, supra note 50, at 207-08.

695 Posner, supra note 50, at 208.
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REESREER ( licensing fee ) BIEREY, F_EARVERARELZHEREA
ERERLMAZER B BEBHREEERERARREZEE , B2 RIE
i@%mﬁﬁﬁ%ﬁ}ﬂ%ﬁ{b% Posner ZE L FERE THE=ZERHER , FAER
RICERBBEAEDEEEHERA , EXNRBERIZEBET , BELHEBEER
FEREREREZMAGER  ARBEEEEESHAURERGEFZERAER
P EWER ( the social benefits of genericness ) A48 e Bl 28 H#E B,

HARNEREZBEFNFEDR , Becbe HRAA , HERETFFET LR TDRA
XFELEEE, B, ﬂnnﬂz FTDA & TDRA KRB RE B BHIFE |, LEE
DHREEZEAREREIEERRL  MAZEREZEA ML RREME
Lz 2 A AT sei&E AR 1L o /£ﬁ$ﬂﬂ¢;¥/ﬁﬁ*ﬁ%$EFﬁ;% , ERZEREREM K
e RERATEEHMASHABRSZTAEMAL , ARFEERENFREE ZE
A, eENEEEE. BN , S REFEEERBLIEWLEES , TDRAKS

FEEBFEZMENEE  ZEXRBLNVREEZZHERAMERER (" impair the
distinctiveness®”” or harm the reputation™” ) ZfEH , IEEMEMEAREFME ( per

696 7.1
697 14
5% Jd. (“If antidilution law is interpreted as arming trademark owners to enjoin uses of their marks, while

no confusing, threaten to render the mark generic, the social benefits of genericness, in reduced consumer
search cost and enhanced competition, are reduced or postponed.”)

6% 15 U.S.C.A. §1125(c)(2)(B).
015 U.S.C.A. §1125(c)(2)(C).
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se ) WABAEFE . Becbe ARBBBERERCEE , FETARBELERER
i, BAEZRRCERERARMBERACARESF —ERENRRER , BRATE
BT BASHBERRME , REEEIRCERBER KRR, BENERBER
BEY , Mt cBRBATRREEH R, REZBTEMBBHERARRN , lEA
ZEAERERERETRLZMR, IRTIE-JIREENRD , F—)
WEREEAME TEHR™ , BESRE.

RAUR , SEEMEB XX MERAER R L EEAR NAMUEE 2 EF
e, IEBEBA, M Jacoby B Morrin B2 & | 1A 2000 F5%5T 7T —EIARK
FTEFREREAMERICRB ( brand-diluting stimuli ) & , ¥R MAEBZ ( brand
association ) BYECIEEI1E ( memory retrieval ) L IEFEMEUAREE™  #E 2 , 1
AEHEEM AR, MUBERFT T ZEARVAIEFERCRREAEEER
Bz MAREH B ( brand association ) BMEEK Z &, Jacoby B2 Morrin Z 38 ,
BRILES R ERR - A MR ( typicality dilution ) E2FFE R AL ( evaluation
dilution ) » BIERIEEEEY MRKBEES M ( brand awareness ) ZEIHITE , K%
FE TDRA R 2 MKt ; REENE mEFEWRF Y ( the favorability of brand
evaluation ) Z F&{K , ¥1 /€ TDRA BRASIERIL ; AEHARBRRGE, BF
Simonson F B8 B M % (b ( typicality dilution ) ¥R E M KL ( MERFEE R
(evaluation dilution) , BIS5 8%t ) , RAEREER TREETBE R ELME
(conjureup ) E—HBFEERB I KeEARRE (incapability ) " , W HIUAITIHELUR
DEBER ARG XBREF KL, AT %8 Simonson 2B 5w , BEIEF
BEIM.

BE= 288 L | Simonson B 5 EF MIEMEES ( brand equity ) ZBLE"7 |, HEH G

701 Beebe, supra note 1, at 1165.

702 petitioners’ Reply Brief on the Merits, 2002 WL 31156489, 7-8 (Sep. 23, 2002), Moseley v. V Secret
Catalogue, Inc., 537 U.S. 418 (2003).

% Maureen Morrin & Jacob J acoby, Trademark Dilution: Empirical Measure for an Elusive Concept, (May,
2000), available at http://papers.ssrn.com/sol3/papers.cfm?abstract_id=231023 (downloaded at Apr. 30,

2008).
704 Beebe, supra note 1, at 1162.
"5 1d. at 5.

6 1d. at 8 (citing Alexander Simonson, How and When Do Trademarks Dilute: A Behavioral Framework to
Judge “Likelihood of Dilution,” 83 TrapEMARK REp. 149, 152-53 (1993)).

VERREER  THEIRBTZESA —RIBEARE. REEHCEELE  EHEMN
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T)#F ( key building blocks ) —mm kR E# 5 ( brand associations ) 7 AWM AEK I :
FF{EE  ( evaluation component ) EZEE B M E 5 ( awareness component ) , =& &
%)ﬁﬂﬁﬁf ERAEZIZE S, Bl , UmMEREEEREEBcMBRGERE M
PRZRILHRR  ENERERRSHBEMLBIKIER ( associative network
theory ) ", ZIBMMBERE PR EE ( memory retrieval ) WMHEE : FERRH
F21® ( long-term memory ) FZ & , RHER ( link , HBEIRNEHEE (relations or
associations) ) FTIE 2 Z B & ( nodes , BB = (concept) ) 8 & = 8 2%
( networks ) FRIBFEK ; EREHHEBER  BERLEELE —TEHEZENEAR
(activation ) , BEE/\ A EBEMEEG RS ENH 2 HMET ., WREFE
AEIRUENNHME R ERME , DEXERERRAEET AT IERE
( working memory ) 1 , EREMPRLFERERIZERA ., FERFLEMEF
MATHER , X THTENERAERENCERABEAEERENERE
B9% ( semantic relation ) 2T , BB N RBELERECRE ; BBEMEKENR
F O EBEEBEARBAFTENE( faneffect ) » R HBBEABRE B2 TH

( interference among competing associations to a concept ) "''s

B R RBREEREENRZEEEF 2EE, “ Davip A. Aaker, MaNaGiNg Brano Equity 15
(1991).

% Simonson, supra note 64, at 151(citing Kevin L. Keller, Conceptualizing, Measuring, and Managing
Customer-Based Brand Equity, JOURNAL OF MARKETING, at 1 (January 1993)).

" Morrin & Jacoby, supra note 61, at 8.

g, (citing Allan M. Collins & Elizabeth R. Loftus, A4 Spreading-activation Theory of Semantic
Processing, 82 PsycrHorocicaL Review 407 ).

", (citing John R. Anderson, 4 Spreading Activation of Memory, 22 JOURNAL OF VERBAL LEARNING AND
VErBAL BeHavior 261; Joun R. Anperson, THE ArcHiTECTURE OF CogniioN (Harvard University Press,
1983)).
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LEGAL SERVICES
CATEGORY
©

l (I)I l (MI

HYATT HYATT

BRAND BRAND
A) D)

Fioure 1 : PR LY R R 2 LB )

R T S P R P AR AR M) 8 AL B P B8 m R (K (- brand dilution ) B2 L EEM S
R METREEANMAREFEREEEZAEGEE . rAmiER{t , RiE8m
I# ( parentbrands ) FIEE#EHMEEMR , HRHEE (S NEHEERERSHFE
AMEzmERTE ) B, TE4AZREBMIE ( feed-back effects ) » EHEE R
B, RACXERUERECBEAR  HEAEACHHBERESRM G HMEEH
FEFE , CEMHERAEBRTmERBIEGER , BitkERmIEH S mRER2E
B, B2 T, BRI CWHBBEBE AR EEEHAMERETZRBEERRR
EEEENE. BBEER , ARFERAEZMBEEE ( brand node ) R EEIERE R+
RECVNEHEEERAECHESH K METREEEAEzmENGZERE
( memory retrieval ) FE B X FEBX S ( response competition ) , HH¥THIFFEFERE R
S 2 HBKIE/ET, Jacoby B2 Morrin ZTARIERE 7 ## LIRS ER LR R M
BRI ER , RERESHACRAECHEELERE?

Jacoby B Morrin 2 % —IHMI 5 , R R EEHFERILMEES ( trademark

"2 14 at 36.

S 1d. at 6.

M. (citing Maureen Morrin, The Impact of Brand Extensions on Parent Brand Memory Structures and

Retrieval Process, 36 JOURNAL OF MARKETING RESEARCH 517).
" 1d. at 6,9.
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diluting advertizement ) & , JHE&EFZ APz mEEBEARSTEZIRE , BlmmE
BMBREZIHEE, REMERR . WVREEEMERLEES ( trademark
dilutingads ) FTZHEH , HBRRHEMAZEEZHEE  BEZ HRmEFEAE
Z2 ( brand recognition errors ) , Q)RBEFMERCMEST TZHEE , HERHA
AEFEHEE  EmMEALLARERRKRE. F_ENRIEHGEHEE
EEIE (recall ) MEMBERZEDRAFTEIR ( moderate variable; moderator )
HESERICEENMAZE™ ¥ REAERBER  (O)EERCEREEEEERE
EERAEEMBRCEN, QEERCEEEEEEONEREAEERER 2
B, QEERL, MAEAEREEREREERZRABATE , RTAZE (les
familiar ) Z ME LRAEZ. GBEERL , URFRAEERRERECEEANY
E, A RTRBzmELBAEZ. O)BERL, McEREERBEREZRE
AEE A ERCEAECEMBERELEFEAENMEL ( dissimilar ) RERAREZ. (6)
EmERL , UREAEEREECRCEERATE K ERFAECERERNER
FERAEMLL (similar ) RBAEZ, LEEIMRAZER™  REEEE LTER
{tEmcTIH  ERRESFEEHEEERERR , MASEEHEERTERSEMY
( non-competiting ) EmMRFEE , MABEEEELS 2 HEH I8,

MIERRE  EXLEERFEAEE - REAREEE  HEXBRERREH
MR HEEGHEERBEBP 2ENGH | SR EBFREBE ( pre-existing
brand associations , ‘BDIEMIEFRH, EREL ) cHE, F—EMRERHERER
EEERMUMEcEETSREEEENELAEAEEEEACREHELERY ; £=
HEMRBERACERECERARMIING K mMEERAE LM AFEM,
Jacob Jacoby 14 2001 F A NERFT B A —1EWZR , BRABIEUZER™>. BEEM
BEAREZFZBBEEACHRER A EFHBERAERATE ( brand familiarity ) |

M8 14, at 10-14.
"7 14. at 10.

"8 14, at 14-23.
™ 14, at 16-19.

0 —EFFRAARI B8 ( subject ) . F2FF ( procedure ) . FFZEERET ( design ) . BB ( stimuli ) &
A, BT ——FER | FEEBTSERKI

! Morrin & Jacoby, supra note 61, at 24.

2 Jacob J acoby, The Psychological Foundations of Trademark Law: Secondary Meaning, Genericism,

Fame, Confusion and Dilution, 91 Trapemark Rep. 1013, 1054-59 (2001).
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E R ( category similarity ) 2R BEEAURERRRE K SRYEBEHBM
( subversive ) f&Ro

B, EZIEMRE —EMAEBE ( dependent measure ) B, FEAHEBEE &
FHARBRERBRECRREREIER 0% , WEEEBBHEUERBERECRFRAE
H2Z®, BEE70% , ERTEUZERBRBERED 58% ; HEERTZT ZmE
(82% ) EEFEEMIE (57% ) & , MERHZEFE, AM , Jacoby B Morrin  —
TREREBABEEERBRECREEARER , REEHEETARZRE L B
REALUESTEXEINESIIRZEE  SEEEeARER , BIELE
BEDRIR 0% (EBER ) L 77% ( TEUER ) , FOHE ; BRASERKE
RERERERERBAEEZ , Bo61% (ELER ) HL39% ( FEUER ) ™
AT LAEEE | EEEBEREM ( extremely high level of familiarity ) Z 12 , 4752
ABEIERILERE ( largely immune to trademark dilution ) , LB EEREMBAR
FMIEET | EBae #0525 68 A 2 B E R ™,

HR , BE-1EWRPE_HKEAE (dependent measure ) ZFERBETR , B

7 Morrin & Jacoby, supra note 61, at 22.

724 1d.
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HEEHNEREAECEMBREFY T2 REEMHNR , EEEBEES RS B
EFAEN48% (IEBLEm ) LAk 23% ( NIELEm ) . BEAEZEMRORZEM,
ERB2RE LR 21% , MAREBRE LIS 227%™ . BEERLNE , BEH
EERERERAEECERHE  HBRNRBERZ2EHE , RMRENIEAER.
X—REIEAEEREUTFHRtERzER  DRELHECERABER , B
BEEREFHIAECADEEBIHNBH ™, LEAMBAKENE  RABREE
%18 Jacob Jacoby MR Z X EHESREERARTHME,

BREMR , RICEBEWERHEZESR ( famous ) . KM F B ( household
word ) , TDRA BEREZEIEEE R ( genuinely famous ) 7 , BIAEAZ B K ZE— %
HEBEMBZRAZRERE , U FFAHFEREBR . THRIEAEAEMZZA
HHREE  SESREAEESNRAERARERE , IZERISHNMAEE S
BE, BEHERBRILZEBE. FE_RHARIHBEMECREEER , T8
AE  NRREAELREERFE ARLABIRER  EREERTERZHE,
FH, EHE AR  REAEREEZTAEXEREELZERERTR ;
B, EEEAECHESZIRL  EHEASHZECHERRE , BRIAME
FECZEmR , HERLEEEEZAEEEREZ R, Becbe HIREFE LREFRM ,
RAEEHELBRMEG M B IEETERN , RENZBEREREBER—
RHMBREMNFERNERE ( formalism...from marketplace reality ) , B i [EEFH
RARE BRI ELRERRFRENESD 4t FHREBINEFEZEHES, #HESEH
TEREEERERAABEANEAREIZRENMHMES  BAUEXE
EREFSENHEER, &E , CREFNEGEIIRRERLERIIFEN
— B BEHERZCERZON Callmann ELTE . "REFRMEHBESESEN
NECEEABE K RAHBEED (its vitality as a selling power ) A 8EH A5
FE-XHEBENFETAMAETR. AEEE BB ELUFENERAREED
BmEE.

5 Id. at 23.
726 I d

27 Trademark Dilution Revision Act of 2005; Hearing on H.R. 683 Before the Subcomm. on Courts, the

Internet, and Intellectual Property of the H. Comm. on the Judiciary, 109th Cong. 10 (2005).

728 Beebe, supra note 1, at 1164.

729 Beebe, supra note 6, at 686.

39 Robert N. Klieger, Trademark Dilution: The Whittling Away of the Rational Basis for Trademark
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3.3 TDRA R B BEEBEFTDA 2 Fi& ?

3.3.1 BB A0 2 EBHR L E58 %
3.3.1.1 BB "H#E&, ( association ) FF5|E 2 FEMK L

HBRAZHEEY TDRAREBR L2 ERARERBET , FEEEIR,
HE TDRA BN FTDA |, BRT BEF 2R , BER L hE—SRE T RILREz
FEEF B EIT ( subject matter ) EE54FE : Barton Beebe ZH R A BIIR 2 A Defence of
the New Federal Trademark Antidilution Law™'—X H , IEI B HH#F B K2 EEHE
B  BEXEMNE TDRA X AKREHA., TDRA REMBERLER K KINERTHE
FETRIL—F , YEFRBERLUERNERER K NIERCHEZERREIRE
YEBPERHHFRFREBEE BN,

HARZEGEEREZZ2EERERERN , KEL—EBZN RS REEF
EREBECEERY , ABRRILEABREREFRAEE L , Becbe #
REXEBEEBD =ZERICER™ 1« BiFHERIL ((dilution of uniqueness ) . EHIHKIL
( dilution by blurring ) AR 518# 1Y ( dilution by tarnishment ) » X ERHFFHF G
HRCIERATEREBEZ Az - BERSMYE  HES23E TDRARF 2Bk,

TDRA B& T MERILEE : #EH KL ( dilution by blurring ) B8R L
( dilution by tarnishing ) ™* , W& T AIH R Z LB EH ( condicio sine qua non ) &
FE# %8 (association ) 4 o HH , TDRAKHEERA : 'H—HE,. HERBHE
EEEEBAUEMEZHE  BETEEHEIHBIM™, 1 BR , raBmE—
AEERERZ O WEARERAAM—FA , CLFHUIESIERER. {E2#F Barton

Protection, 58 U. Prrt. L. Rev. 789, 846 (1997) (citing 3 RuboLpr CaLLmann, THE Law oF UNFAIR
CowmpETITION, TRADEMARKS AND MoNopoLIES § 84.2(a) (3d ed. 1969)).

31 Beebe, supra note 1.

P2 1d. at 1174.

™ Id. at 1144-51.

3415 U.S.C.A. §§1125(c)(1), (2)(B)&(C).

515 U.S.C.A. §1125(c)(2)(B) (“’dilution by blurring’ is association arising from the similarity between a
mark or trade name and a famous mark that impairs the distinctiveness of the famous mark.”).
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Beebe 12 , MR LA MERE R ( four-part definition ) AR LABEEE ( association ) £
R, RIBTHEEECZRS , B L TDRA HEKZBBNEE, MERXE
MEBCER  MRILETREEREMRL , ERAEZHIE - OREGZENME
# ( blurring speech ) WEHEBER A RAREBEEZE R IABRBRIR (asa
designation of source ) . QHEBERMERGFHEBE 2EHBEELEBE (association ) , B
BEERRLEEMH 2/ OEES (a “mental connection relational significance” ) . (3)7H
BECHUEABBRANMEER LM ( similarity ) . @LEHRBERER
SRR, LT 2RI EERFIER.

Bt , TDRAERBEEZENMSRLOBUEESIEEEBIEEHR., LEHK
HATEERANEER AIPLA ZRE T , HEMRLERFBR™ , BREEKRK
TRESECAERCHABES™  BEHEXRANEZENMERE , RE LY
REERREEZFEACRLCHABRS , FEFFECARGERGTE—F
BERILZRF TR, LERS , REMS  IFELEHEELBPIEEAR
BHRFREBIME ( non-source-distinctive ) , Bl Q¥ #55 &E A & B M 2 0K,
EXE UHREREGXEZARESAEAZEE AT IBTIHREZRE
ATFBREEEHRENESBHRENEM. Hilit , RILEEERRACSELRE
FERIZERE Z#{I ( awkward position ) ™ : HEEB O ARHEAFEHAHEER LT
SHEHEERAREREIRBRBERE, MESTARBRIAREGZEEATE ,
EERRAMEERBERMEEE  ERLNWERETEENIIE , KB, #igz
EEREEHE B,

LR (APPLE ) Eff A6l K WREBFERAZHERBE LALLM
applecomputerrepairs.com 43 4815 & 78 2 #¥4 , SR B APPLE Computer Repairs
ARG R E RSN ERBAEEER ARG EEERAREEARRARMTE
ZER  EWARLRIEXR. ZA—EHFREEBR ( STARBUCKS ) MIBE : &
BWELEEREMNMGHAECHE, B, TRAERLENMEFEEBR2FHK , AIRE

736

Beebe, supra note 1, at 1166.
B71d.; 15 U.S.C.A. §§1125(c)(2)(B), 1125(c)(3)(A).

PN MERRE  FE2RE-E1.13.1 2FH.
3915 U.S.C.A. §§1125(c)(3)(A).
740 Beebe, supra note 1, at 1166.

741 1d.
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HOARE  EHBEERA LEEBRe FRAREMEETENFER KRR
WE K MERE, AABEEEERAMREZCRERERES , REMEHNIEH
BEER LEARERET , MERHIRIL™,

HX , B-ERBERRER T HEME 2L AR "HHE ( association ) J
ZHEE, THEAEEREGSRACABEEAFRACE SR EBRZR — %
( identity ) E B IR L4 ( substantial or sufficient similarity ) . 7 HIB#%8 —F 448
HUMERR , SFERERNFZETE™ ? &£18 Moseley R , BEER 2 RERR
EMAEER— , ARARETEMR™, BEEALEEZLHRS , TDRA ELF
RARELEHEMZHALUMER —MHER LTS - SERHEE LB P2 BHE™,
HitL , Moseley RS ERA TERBEEERNERRBELER. FIZRFZE
ER#EMBAEMERRE —RANCEEBERCEAREZHIINC , O
HRCEZPFECRKABREIER , BT EPREZERFEEIRE ( empirical
evidence ) » ANEEMEFEREREEEUSE — , EX IR —EHE X LHE ,
ERAREZSHNSRMRT I ERENBRAE  EEEE—SEFTE N2 F— 5
MOUMRRESHEEMB U AR , BSEHTZRRETERI AT, AR
THEA/YEIF : UNITED i ZE SR 2 8l ACE @S HAEE, LEXIS EFARKH
LEXUS /S¥., APPLE Ef{N £ RIARHE. TIME MH S M1ET & EXE ULk
JE&. BALLY @B EELBRSEEEFESE , IELX LMEBREER - LU ,
EXLANTERHEERAS A OE LER ( mental connection ) ™, EE 2 ,
TDRA BERFRRICZRE , BEEMEHEBZAUMEERER LB IEEEE
ENEREAPMEEEECEBRE™,

5=, TDRABRFESERANRCHE , REREACHE AXIBRES
RREZ LRSI, KRRz BN ESREMIEREREA LIRSS B

"2 1d. at 1167.
743 [d.

" Id. at 1154 (citing Savin Corp. v. Savin Group, No. 02 Civ. 9377 SAS, 2003 WL 22451731 (S.D.N.Y.
Oct. 24, 2003), rev’d by Savin Corp. v. Savin Group, 391 F.3d 439, 452 (2d Cir. 2004)).

™ Id. at 1168.

6 Moseley v. V Secret Catalogue, Inc., 537 U.S. 418, 434 (2003).

747 Beebe, supra note 1, at 1167.
™8 Id. at 1167-68.

" I1d. at 1168.
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% A, EHEEERA—HEAMECERBERRE. AUzt , XFm
BRILZFZHE . ZA—EBRAFNHENBFER-—EEIAUMELIEREELM, BE
EREMTRABEH L2ABGRE , MRESI & L EBFMHLMY ( similarity in
connotation ) , f5%0 YOPLAIT E& LA YOGURT Ry & ECEMER : EZRB A
WAH TDRABEMA CERCHM R ENFEEEE CHBEAME>-S I F&
EZ AL | B BEBEREEBRRIL™, hESIRR EZHELIEER 2R | SFF
SEFEMEERE 25 REMEBIM ( the distinctiveness of ... brand’s connotation[s] )
ZHEE K BATEREZIZMBEAG 2B ( the distinctiveness of the brand
itself ) , EDWIFFARRICIERRARELZTR™

WS BZE 2B SR ( the exclusive right to a connotation ) A4 E B HE & HIE
BABGEEAZSNE MBS ER, BENsIRREEPRERBE
2B EREMRICRBZENTAETHHACUES T, FERESHTHAR
B, BEHOMERIZEZ 2L ( similarities of meaning ) BF , WEHF K™,
58 P 18 4 PR 1 48 B AR = 1H E Az Ak | B AR 2SR SR o BR R AR (U1 T e i e B
A BDAFRPRECREABRBEEREEEBRE RN, EMNFEERILE

750 1d.

751 Id.

"2 Id. at 1168-69.

73 Id. at 1169 (citing Hiagen-Dazs, Inc. v. Frusen Gladjé Ltd. 493 F.Supp. 73 (S.D.N.Y. 1980)).
754 1d.
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BMBEERELERE?ER  NEAXFEERS , EREREEALERERCHBE
BAER , BEMEZMLE TBEJRIME. 2EH4?

Beebe i —F R KL IER B2 5 —EERBEFTRE R BT | SR IR
Bl M ( distinctiveness of source ) , MA R EZCERELAMBNEERZ B
( "differential distinctiveness” ) : FIEERHE B 2 BIE ( distinctiveness fiom
other marks ) ™ MXHEEEXE , TDRA Z XKL 2T EEEEOIE , MIEEH™HIE
EEEMERY, Rit, RE4EAEER LRAT S LEREBREHEKEE =M
BHEE  REZFREEEERERRE HE  WHSLAERRERLHER
TORERERTRZREHEER AN CERMKIZ ™, Becbe RAE R TIEA
TDRA B , BEftinZ TMAMC , BNEHE  meHE  JpIMAIZEE,) k-
MR R BN, IEFRE THELTREKBIE  BMBALEERE,) £,

HEWHEET , BMEZ , TDRAPATRERFBABAIM 2EBE , U TFRERER
£ E R E MKE AP Ringling Bros. R EEBERE™  DURKBIBHZSEKR
Moseley R*' 2 BEFHEHEER™ , FEKEERZES  HERXFEEZAEZE
BURNEMREBEEBEBCER® K BelZEEAFEREHE HMIERE
P, BKEEPT it R AR B REE Moseley RPBIBARE LR 2XHF, &
SERHBATRAERENKEEREZFATELCRE K FRABBRIEEFTLR
EREBKILZE R ( consequences of actual dilution ) : SHERFE < ERIE X
( actual loss of sales or profits ) ™ , B EZEESIEEEE L E LHRESRE
TEEEBBECEE  NETEURPRE FTDA ERFP 2K,

755 Id.

%6 14, at 1169.

757 Id.

758 [d.

9 Id. at 1169-1170.

760 Ringling Brothers.-Barnum & Bailey Combined Shows, Inc. v. Utah Division of Travel Development,

170 F.3d 449, 458-59, 461& 465 (4th Cir. 1999).

8! Moseley, 537 U.S. at 432-34.

762 Nabisco, Inc. v. P.F. Brands, Inc., 191 F.3d 208, 224 (2d Cir. 1999).
763 Ringling Brothers., 170 F.3d at 460-61.

4 Id. at 458.

765 Moseley, 537 U.S. at 433.

766 Id. at 433-34.
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M2 0 Beebe AT , B KR IEIBZHEFT ( very much to its credits ) 7 , E&
BOHENOEEFEB TDRAB—HRPB RN "R{Lz2E) BRHFRLEIFTBR
—EBORUE: RAEZENEFIDARSEEASBZEN , BEARZTER
TDRA BSRI2ZFE , DAL LEREE ( FRBEIBIM ) RILERZRE !
BrERREFERMIEEAS.

2

3.3.1.2 BB ERL

EEER , TDRAFHNSERLER , RAEREEARBEEEZS N , BRER
BEEEARERCEHEFMZNEGFERT, TDRASERILERES : "R—EHE, &
¥EBRHEZLHEAAUEMECHE BETEEHEIEE ™, 1 Becbe X
BN EES , IRESERICUABIEE (association ) BEHROZHERREE , BEFR
BETHREEZRH, (WVHMEEREESHEETARREHSZEmIRE
HIER ( designation of source ) ZF I , HIEEETZERZEHE. QEEBEENMEZH
BREEEBE (association ) . QPUEEEZAAELEBRBREAHRRMERRE 2 ELUE
( similarity ) . QW ZFHBEREREHERBZE,

HPXUE-EHRESZARE /S TRZABEHEBYW RO ( Wal-Mart
Mall ) BHFBIRBEAETH TABBRBERE ( Wal-Mart is Bvil ) 1 SR T 1.
FERBEEE, EEEE  BTFL TDRAFRGIZITA , RAEEMHE R
TEEHEERANLERAABENEREREHMAZEREERER , HRH |
LWERESEAREEECERE  HMMFENEREEEEBIHNRERE
B, EAFEENEESESRYAAEEE—Wal-Mart”', BEEK , HESXAEH
WMTIHE RS I EREESHRGETEREIUERNEXTEEET
FOKMFARIBE ( caricature ) B , S "JUST DO IT. B £ Nike ¥ H 2 Swoosh!
1R , £ TDRA THEFE. EXFTRARAAZAREE S RINERE. FW ,
ERtCIUREFAESEFAMEREE . At , SREREMRAKIES , EXRESP

767 Beebe, supra note 1, at 1169.

768 15 U.S.C.A. §1125(c)(2)(C) (“°dilution by tarnishment’ is association arising from the similarity
between a mark or trade name and a famous mark that harms the reputation of the famous mark™).

769 Beebe, supra note 1, at 1172.

" 14.; 15 U.S.C.A. §§1125(c)(2)(C), 1125(c)(3)(A).
m Beebe, supra note 1, at 1172.

7215 U.S.C.A. §§1125(c)(3)(A)&(B).
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BRERE 2 {7 ( awkward position ) ™ : RERBRBAFRE 2R EAHELGR
A, ARREEASETREERAEE

SRR ERCEZHE4FEEY TDRA REBHEELEFTECRY . B
VEAFRAERSECENEEHBRERMEERERB ZMEEE, Beebe EX ¥t
EBREIRYR  FRTDRAFEREABESAM T REEE , MRMEREREFER
LA , TP EERARESREEEEARGARE. EBEREZERET , #
WREREBHRSE. ALEH , HEHREETHEFETEM ZRE ( tarnishing
alteration ) , WAGREHEEREFSEM 2 BB ( tarnishing context ) T, BR
IMEREEBEFTHEUMYE , WIETSZ TDRA FREELETS,

3.3.1.3 EZ M ( famousness ) FTE %

88 ZXKE BT TCPIP Holding Co.— R #tFY FTDA R ERAZEHERERE
B—E%E , 4 FEESIEEREEEERREE, TDRA AR EERELAREZ i
FH-MHEABRZERARREEMBBB KR, WRERT EEHRER
NRBEZEEN WEESBRRXREBEMEPZHEROT  BEELRETREE
( subject matter ) R{EEE ., Beebe XA TDRA RE o HEREE | BEFRL
AN TER YEEIEROCRA RMCRETDIELEE R, ERERIAE
ZEBRELE, #HEFRAEERPEUERZIIRIMARBCEEL B REFE
( household word ) “=F 47" | f5l40 : Dupont, Buick, Kodak™, BRENVEIEREIZE
ET |, Beebe HEBRRER , ZREEHEHEREERR , EATMAREEHERE
ZEERETNERREE, BERERZIRE Scalia XKEZE W EARITE ( err on the side

773 Beebe, supra note 1, at 1166.

" Id. at 1173-74.
5 Id. at 1173-74 n131,132 (citing Deere & Co. v. MTD Prods., 41 F.3d 39 (2d Cir. 1994); Dallas Cowboys

Cheerleaders, Inc. v. Pussycat Cinema, Ltd., 604 F.2d 200 (2d Cir. 1979); Edgar Rice Burroughs, Inc. v.
Manns Theatres, No. 76-3612, 1976 WL 20994 (C.D. Cal. Dec. 20, 1976)).

776
Id.
"1 TCPIP Holding Co. v. Haar Communications, Inc., 244 F.3d 88, 98 (2d Cir. 2001).

15 U.S.CA. §1 125(c)(2)(A)(“... widely recognized by the general consuming public... as a designation
of source of the goods or services of the mark's owner”).

15 U.S.C.A. §1125(c)(1).

0 G. Kip Edwards, Development in Dilution Law, 579 PLI/Pat 209, 217 (Nov.-Dec.1999).

781 Beebe, supra note 1, at 1158.

82 H.R. Rep. No. 104-374, at 3 (1995), reprinted in 1995 U.S.C.C.A.N. 1029, 1030.
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of caution ) ZAIR™ ) WEERDENEERASEEE TDRA FRRCREE
REEBREEELAEZE ( truly deserving mark ) EBE A2 B B,

EREREHE —SEREESR , TDRA FTIRMHMNEE | 4 Becbe HIERBAH
“FTEE X ( curious formulation ) “ , AHAIMEBEEHRTBR‘ERNLNEZE
( formal distraction ) “’*, TDRA #E/RZA FTDA iRz \NBE B HEEE™ | 15§
HERBSEMAMEBRENAARE , EFail OBEEESTNAREEZRE
BHIE, SERMELWE  ERFEEEBEARNEZAMA. QBERREZ
Ak HEECceH. BERGKEHE. OFFEERIRACEE. DHER
FEREMK 1881 F3 A3 A, 1905F2 820 A EZREMINEZMELBRLSF
IR ZE™, Becbe HIRFTHR , IMEEHEBELLRE=-HEHRK , YBEEE
HLEBRE="EHEH  BAEERLIFHZEE ( extent of actual recognition of
the mark ) ™, HAZERFTERZEAETELEABEEAROHBEMAERCHE
BAAE  SEAREESEE R MRXERLEABTREAZTEMB TR
ILRE  BEELES  ERARATHEZREEN , W EEER LEaEK
EFRERETINY. ERFMNEEH  BEREECRIEME , AIREFLFESR
Y ERE, ZEGEMEREBEEEAAZBESOTEMR AT LM #
E, BELTERHARNMBAZBE - EEMANBHEE™,

Beebe H R Z SMEL | TDRA APl R ERE B HHIERREE , KW FTDA
ZEBEE , FTREFHBRREXBEBM ™ ; TDRARZ U RBH2EE", %A
ERXPHABRRERERIRR , REREFAIMcEEEREOZRE™. B
EH&—REEFERT TDRA e T2 BIRE KB AR ERHE FTDA T, ERR

78 Beebe, supra note 1, at 1158 (citing Wal-mart store v. Samara Brothers 529 U.S. 205, 215 (2000) (“To
the extent there are close cases, we believe that courts should err on the side of caution and classify
ambiguous trade dress as product design, there by requiring secondary meaning.”)).

84 1

78 Id. at 1159.

8615 U.S.C.A. §§1125(c)(1)(A)-(H) (1995).

8715 U.S.C.A. §§1125(c)(2)(A)(i)-(iv).

788 Beebe, supra note 1, at 1159.

9 1

90 14

115 U.S.C.A. §§1125(c)(1)(A) (1995).

2 Beebe, supra note 1, at 1160; 15 U.S.C.A. §§1125(c)(1).
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BERRBBIME AR RZIREZ RIE ? Becbe HEBERA , EMEARETRERE
SHESERRBEUEE  REREANTEZINRK K EEEHNZERTRIED
7, B, TDRA Z¥IEBENL I BEMARL TR , EREUEE—EERS

( all relevant factors ) ™, MBEABMEERERBBIMREERBSRREABE , Biw
AEHEUARRTEZYEREM, A, FoKEER 2 ERBEIMEER , SRR
AR B XETREHAENE B ZIFRE (aperserule ) , BHRBEMEHE —7S
ZREE MY EZRHEE ( the requisite degree of recognition ) B HEEFRA

REEEEBACERBRE L, BEREFER™, HX , TDRA EHEHEREFERER
BERIEMRLcEERRFRBMA "EXIRRBEMRE, ", HRES
AR A RE R R B R R E Rt

3.4 ALEIE# (obsolescence ) . 1BiE ( over-shooting ) EEX¥IE# ( reverse

obsolescence )

AEHEHN—FE HBRTEELURBEANTZBEMLEE ( interim
alterations ) % , HERENEFEFTEEmBEE LERAEEHEMMSHEED
ZEBRE K REFRICAERX (inane) ™, HBRABERWLENEBRERANE
BEZEOMERRIEEREREEN  BMRTRILER,. AMHEBRE—FE
HEHE —FEHYRARKRMLRARNFZEEARGCEER 1. MEHR K A2
ERA  EERWREHF SR ER —BRHEE  USHREEHMUREESFEEL
R EIB# ( infringement obsolescence ) Z BEHY A EFIR™,

B & Magliocca MR AREZEEENAE , UBRFBLEME TR ERRELE
—IE X 1961 £ Polaroid B5EX B Al B AFTRANN\IEREERZIMEHBER L ,

™3 Id. at 1160-61.

7415 U.S.C.A. §§1125(c)(2)(A).
795 [d.

79 Beebe, supra note 1, at 1160.
715 U.S.C.A. §1125(c)(2)(B)(il).
798 Swann, supra note 11, at 834-35.

™ Gerard N. Magliocca, One and Inseparable: Dilution and Infringement in Trademark Law, 85 MinN L.
Rev. 949, 969 (2001).

111



BEE=1TZFEMNER" , RAREREHERHERE , BRREIMERY
EHRERWEBRY . 8% , Magliocca BEZ#hERA 7 A EF BB R ZARAS |, 3=
ERPRNEREMRINARMS TRENEBERERR  SRUBLEAENL
1# “Waterman-Yale-Johnson & %% ( Waterman/Yale/Johnson line of cases ) , ¥ H 7
EEEZHIRENC R HERBEER Polaroid JFE., FERICZHIR , KBHERD
BEREHEAERMERBENB 2EERR ( transitional relationship ) o HATE

BRZ o

ERFEOBFEERELESEBWIEFN , RAEEME., UHFBRR/EF
ThAttRPHE_T LA ZEEXESE (legal formalism ) X Bl F Z & &
( common law ) , FZEREREERAR. EMEEEBERACEMREELES
K% EREEEFUTBHEEBESIEREZZEAREAEERLEERREDFTRY,
M 1960 £ ZE 1990 FREREHRIE ( welfare state ) T , BEERE , FRIRZER
(statute ) , ALK AZBEEIZER " FEHZFRIEREFREZEY
(inertia ) , —H HEIEHRA M EEHE ( legislative supremacy ) IR BIfF AR B E T EE S
MEEEEEREF —FRIBRBEER,

HERBNRCERECEEEZT LT EEREZE ( legal obsolescence
jurisprudence ) “Z4HEH : HRLAAEEHERFRENHERENRBRRLERE. &
1925 FUXES , HFRFBEAZTLEXRRIEKSHEENLT , FIREPEAEREBR
NEETRZER , IREEENELHRMA , —HBR TERIT 300 ENE
%, EMERNRCERBLULIEZE , SFFRATRKEE R ER L
HERAEHEEELYRENERFER  EESRRAREBENVEEEAURBERE N AR

8 1d. at 994-1008.

0 Id. at 986-93.

802 yale Electric Corp. v. Robertson, 26 F.2d 972 (2d Cir. 1928); L.E. Waterman Co. v. Gordon, 72 F.2d
272 (2d Cir. 1934); S.C. Johnson & Son, Inc. v. Johnson, 116 F.2d 427 (2d Cir. 1940).

803 14N : Ex facto jus oritur ( SEETEESEME ) o

804 Magliocca, supra note 157, at 987.

SOEESESER | BBRBEMRAR - (1)BREERRIBEIR ( dynamic statutory interpretation ) 53
AEEE HERECKRETEVNIERZERERR , thEXR TERZCBNMEE ; 0%

BrIERXIE FI LS R ( literalism ) FRIGREFERNBERMY ; QBT EREEE L2 HEER ;

R ERFEREITBIME , URETRERAEZER. Id at 989-990 .

806 Prank L. ScHECHTER, THE HistoricaL FounpaTions ofF THE LAwW RELATING TO TRADEMARKS 164 (1925).
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FIFBATEREANEER | AN AK¥BEREEENIHEY, FETRELIRAH
FRZBBEAEEREERINBREARN, ERCERZBFETERAR , ERZE
FHRRAEENRETR , REEZERLNERY, K% , RABREERKEHS
BeXE, mRmEER , M EEERREEM (interpretive flexibility ) , AIZRHK
CEHRRBREHERBAEEREREZIAY | RBEXTLEHEEE ( perfectly

reasonable ) o

1B, ENERBEREERERLEZER 2R THRILER , #RAKSHE
NEEZERBABTANERE (substantive law ) , BB KRR HRANBGIETH
FIHRE ( BT ) BRI ERBERBERNIET ( directives ) *'c Magliocca 5o A%t
HEBRFNAE®  SIR=ZFAFEME . OVREFEZFTEROMA? QBEHEZ TN
EBERZIEE ? Q)BERHRELLERFE (substantive form ) 23R , ERBE ? %%
EXFEREREZTEURMER , K T EERAELER N EARERESEE,
BEAREFBNERENEME K FEHERSHEAZEHEY, RRERAESNE
B, EXSEEARBEE ZXLER. Magliocca REMEFHEREE B
B HIFFERE % ( the harmoniousebband flow ) : BEEEREMALGHE K BIRME
ERR ; MEREXR L ERZZREL  EWUFEZSR (anaccordion ) , EEH R,
B % — {8 5 RE R B 18 1 A& & BB ( reverse-obsolescence ) SIB N K& 218
4 ( overshooting ) B k. FFE8 E #1 % B4 #& ( Eventus varios res nova semper
habet. ) , F—BEBRVEPRBERR  RMEEELIRBEEZ —E8LTE
EEGEHENENRA | RNEENERREHBERENIIER ( equilibrium )
EFBIEFRE , AR FIEZAKE  HEREIEFNHE A, T R Magliocca 2
BEGE , HERERE 'REAEWM@mZME ( the quality of junior user’s goods )

807

Beebe, supra note 6, at 684 (“’Rational Basis’ is a ten-page article, most of which is given over to
criticism of then current doctrine.”).

808 Magliocca, supra note 157, at 986 (citing Kristine M. Boylan, The Corporate Right of Publicity in
Federal Dilution Legislation Part II, 82 J. Pat. & TrapeMark OFr. Soc'y 5, 25 (2000); Robert N. Klieger,
Trademark Dilution: The Whittling Away of the Rational Basis for Trademark Protection, 58 U. Prrt. L. ReVv.
789, 810 (1997); Jessica Litman, Breakfast with Batman: The Public Interest in the Advertising Age, 108
Yacte LJ. 1717, 1724 n.41 (1999)).

899 14. at 998.
810 14 at 988.
811 14, at 990-91.
812 14, at 991.
813 14, at 992.
814 1d. at 992-93.
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—E4 , BBkF LARYIRER RS  BERETIEAMEREREEXE
HBHEE

HARRICRBREEREATRNEREE , ER TR ILREEREHHE
=, Bl Tiffany & Co. v. Tiffany Productions, Inc., Bulova Watch Co. v. Stolzberg M
R COEAHBRBRHEBZYHENE  BERRARLIKEF TR IRER , BE
HETABRCEEAEERARNERIEXLCBE , ENEBEE", HHIRES
1947 F /L, RILEREBANRE , ZEAREFEFHIEEEELHEBER
ElzKE K RETFSEMSIRERA/RNB2ER, Hbh , BEEE ( Learned
HandJ. ) BEEHEME—& K HiE T FEREGERRZEEYDRE  AIXELIHEEER
NAEZEHERTER[HELBANRR, BF , BEZEEDBIE 1920, 30 & 40
FRU—RFIFIRF R R EEABRE ETEE L ( modified Hand approach ) 7 , EIRA
BEEEZER L EHRERE REAEHEZHE) ENRSLEERERT
Thee, EEIhRERVEERE,

1928 & Yale Electric Corp. v. Robertson & | BELERAPMESARARE
BEECTRERREERACCER  ERLEFREANRKREND B EREM.
RAEHEAGEEAZESEHM (authenticseal ) , MEERE , EEMHEMAME
A ZERE St REFEER A Z{EE (reputation is the symbol of its possessor ) HE
R , BIEEERAEEIESHE ( quality no longer lies within his own control )
I —18k , SIRERAARSENEIEBEERAZR S, EEMREMRE 6 &
EX E M L.E. Waterman Co. v. Gordon 3RF2 4 B R/KEEFI % 71/ ( fountain pens
and razor blades ) B , B Z R OALERZTIE £ # ( lipsticks and steam shovels ) , 38
HIEREEIEUNZIBEENHEERERTIEEMRE™, ERET SC
Johnson & Son, Inc. v. Johnson %' | H¥ TR EEcMEE M ( 52 B HEE R
BERE ) O BELZEAN-RERE, BRE 1930 FRE 1940 FREEMERBEPR

815 14, at 994-95 (citing Tiffany & Co. v. Tiffany Productions, Inc., 264 N.Y.S. 459, 462-63 (1932) ; Bulova
Watch Co. v. Stolzberg, 69 F. Supp. 543, 547 (D. Mass. 1947)).

816 1d. at 998.

817 1d. at 997.

818 yale Electric Corp. v. Robertson, 26 F.2d 972 (2d Cir. 1928).
819

Magliocca, supra note 157, at 947.
820 E. Waterman Co. v. Gordon, 72 F.2d 272, 273 (2d Cir. 1934).
821 5.C. Johnson & Son, Inc. v. Johnson, 116 F.2d 427 (2d Cir. 1940).
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THRBLEEES  E0REERESETHEREABKNEELE S ( commercial
monopoly ) Mz=&*2, AL , MRMEFFEFEEAmECEAEREREHLE K ABEE
EMmEHMAE . (O)VEERAERUREREARERAE TS ; R)BREATRE
EAFERAECBER , ERBEMARE,

Johnson RHFME-—HRBEER , tEAEABREARERAENIZ 2 TN ,
BN E & ( the “bridging the gap” element ) , EEREERETNEBEA , BE
BHETUTHRNEFTAR  BHTEERNEAET  BARERBFENHLE
EnFECERASENMERSELUEE BT SR IRRAERERTECRE
RTAR , BE LU EZREREBER™,

F_HEHN RERAEHACRAEEEZEEEE  ENEREERERK
ZAREEZLZRBRABEREMEZINEE ( quality-identifying function ) , E &
RAXEAEEERERAERBEECEER  AERREEAE T RAmE. LEH
EEBHEEFRBYRANEN  URBEAEHZEE , REBEKNE GRS
HA BEZERAAMEE MR ERRERSR2EBE , B HRER—
BFE LR, BT , REAEHAEAEZEEMERZESE , BUR
PRMETEREE  RERAECHEmERIFE , SHELEEAEBELE,

FREAEcEmmERY. BEERE  SELRMEBEEEERERSR
BE, NIREAMECERBECERAMEEERZZHEERAREAR —XR
R, BEBTHEBNYRERIBZIHEARS -, BMEHEE ARG AR
BEEHNKBBER  REEMESTEHEREZY L , ISEERERARE
FERAEZHEEMEREE , BEHNFREREZIHMVEEESTSEEMERD
BRz&Ewm>, ZRATHEHEAREAEAZEEMEAKRBERTREFETRER
2, AREEEEERIEE , HSE ( recasonable ) EBTF KD (ignorant ) BE |
FRARBREAEEHCEMEMEFEHENEEER HEAERAEERZEE

822

Magliocca, supra note 157, at 997; Id. at 429 (“There is always the danger that we may be merely
granting a monopoly, based upon the notion that by advertising one can obtain some ‘property‘ in a
name.”).

$2 5.C. Johnson & Son, 116 F.2d at 429.

824 Magliocca, supra note 157, at 999-1000.

 1d. at 1001.

$° 1d. at 1000.
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BE , MUELBEEY. HEHN K REAEZEmBAERAET T HENFLE
AARRESHEERTMERRERNAR , TEAETSVNREE (WESE
mfEl )  BREZZREMEREZEY,

B EFAZE |, Magliocca 32 ARIBFEEEE Johnson RS ENEEREDITE
“HRFIEE  BEEEEREERERENEIRE , B EREMEXE Wik
HRIME_EERX  BEREREE. EBIEE ( potential source confusion and
reputational injury ) » EXFEZ—Im , BREAEZEmRERS , BRERDEYH
EEAEMEERFRZEERA; Mk , ErnEHEIST  HEtERAERE
REERFERERMTRESEESRBEAREC—BY , EXEE ; XENH
M K EHBBZBEUAREMBECAMMERZZES , TREAREERRE
ZE R  FAUEAEBERECEREY,

B&# , 1960 £ Friendly 3£ B 1 Polaroid R™ , iMEERMTRIZERTREZ
BERESEREERELNE , RUFMEEEEERIDAVAN\EINERE
BY IREENHERERE. XEZBFEIRGBEERS BN, S EME
Johnson EX : BEERIURGERE , MLEBEBER Y Johnson RZ¥RFIIREHN
HHEIEIEER ( contextual factors’) , BI#0 Clark 7 E R Hyde Park Clothes, Inc.

v. Hyde Park Fashions Z T B & R &%, Magliocca ANt —R , A FIHHER
BEZEFFRENREEBNTRE  BERFDALANEELES ; B4 —FHE ,

Johnson RE—ZHERP , IEFAEC TR ERS , LEEHEBHE ( negative
associations ) I EFEAEZEBAMENZIEE A HHHMEEREED TWER
FARZHBFT , BEIRER , EETE2AEBFFRF I IRBENRCER !
SSIRAE ( tarnishment ) ¥4

7 Id. at 1001.
828
1d. at 1002.
829 14
839 polaroid Corp. v. Polarad Elecs. Corp., 287 F.2d 492 (2d Cir. 1961).
81 1d. at 495 (“the strength of his make, the degree of similarity between the two marks, the proximity of
the products, the likelihood that the prior owner will bridge the gap, actual confusion, and the reciprocal of

defendant's good faith in adopting its own mark, the quality of defendant's product, and the sophistication
of the buyers.”).

%32 Hyde Park Clothes, Inc. v. Hyde Park Fashions, 204 F.2d 223, 226 (2d Cir. 1953)(Clark, J., dissenting).
833 Magliocca, supra note 157, at 1005.

834 Id. at 1002-03.
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MEBRRABRERDAFE 2 ESEUER | 1950 1960 F1X 2R L2 RHEHRIR
AMEZE, ERESZERVHERERIER ( post-obsolescence ) B |, LT E R AL
BEWRHPEERAZNER , HEZ B ( overshooting ) REZEE , ERRLE
BEREEUEENMEELTEE , AtEA LBESEMRERRES, ZRAEE
TR ZHEIABNEREER  EREAAEREASNEMNMLETBREBREET
REZEE  RM—EEEIRAZEREATRZHHEY, Hit , ZEBEERE
B BERRICERARBEEEGZERENTH , BITUERBERFIZEER
MEBEHSY, HRER , Magliocca FTRABEEZENAERFFRIL , T8E
THRRM2ERNTLBREERERERTREMEIL , X EETH 1920 X 1960
FR, MEZWEHEABEMEEER AR,

3.5 i

READR WAL THE ORCEREFZSER LERHERRE , SINRER
EEACEREREGAELCERE  WHRR A EREEZHENAEEERH
RIEERERE—BEEEMRN., EEEHXERBF LURARERNESL,
TDRA WIEREARGEHREESE  AFFTRERZE , FERERLLARE , Wk
FTDA B , BEX ERNRERMEHEAERAEEREMREENELE@NAE
A ( double agent ) » R , —FETIE Posner M AERBREARBZEBFETRE
FERRRAL , EEERES M EUEH ST RAEB LB K , Magliocca B & 5
LEHE-—RIATFTHIMNESEREBES , TEIEERKR LB TFEAENM .
RERBTNAE , AERRTHRBELEIEREZREFESN , BRRCEREE
EEFRZRN BEHBLLEY 2L ERFNEEEATS  HANEEZ
FEREADBREEEERR , WAXEEELREHEIIE , REHBEBBESHK
HEBEECESNEE, BR , M —RUK TERELRERAIELE 2 FE,

835 Id. at 1006-07.
836 1d. at 1007.

837 Id. at 1006 (citing Esquire, Inc. v. Esquire Slipper Mfg. Co., 243 F.2d 540, 542-43 (1st Cir. 1957); Cue
Publ'g Co., Inc. v. Colgate-Palmolive Co., 256 N.Y.S.2d 239, 246 (N.Y. Sup. Ct. 1965)).

838 Id. at 1007-08.
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N, FERZFRBD T

4.1 FFREER
4.1.1 RIEW
4.1.1.1 ERER
4.1.12 BEREN
41121 Rz —ERE : geisHErris
42122 BEERARER
412 RBETHREHR=AK

42 BREE=EEE
421 BBEEHREH E2ZEE
42.1.1 BEZRE
4212 HEE
4213 BEEEcZEER
422 EEEERRM
4.2.2.1 Abercrombie & Fitch P&}k
4222 SRR REAINE 2 #EFT
423 EBERERRICZHFHRBSH
4231 REEREERAERCEERRKR
4232 FFRERAT 2RLREBE
42321 BYMH
42322 %t 88
42323 RICHRAELE
4233 RILRBEZBE M

AZENE—EREMREo it Rz —ERAE—EREzBm
4.3.1 BGRFE B 2 R = E B 2 B
432 FFR(EME
4.3.3 ZZHIEEIE ( the floating signifier ) BEEEESF ( the hypermark )

AEEZEMFRE  BANMBHRERAD X2FAUBHE , 2RELE 8RBTSR
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BE, FFERAEE , BIRFERILIBIE ( semiosis ) ZAFIRER, BIX , EHEFRER
RRBEREMS , LHERRERERFENELZE ( homologies ) , R=&EZ
BEHh O MEEARILZERE (internal structure ) , AR BEHIZERE R BIBBRT
AZE , AZPVREAEHEEARETHEFENEBERFE S ( structuralism
platform ) » = , AIZRABHEHERADBHAREER K FTHENEPIREREHE
EH 2 BRBLE : BB ( distinctiveness ) , BHBARRAEREREBERMEZES ,
BT B =2 % ( new dichotomy ) : IR BIME ( source distinctiveness ) .
ZFEHBIM ( differential distinctiveness ) o BIBETEMNRER , REFEZHREHE
HttrgmiEER . M, 2AERLzBS , EoEMX (dilution by
blurring ) E2#H % 45 KRB B 2 W45 RL ( dilution of uniqueness ) ; BIEJI=
EREERENAE LibAIBH R ( essentially inverted form ) , & R B ¥ £ E
A ( absolute in scope ) FREEZEEBIM, WHIBH K BELZRNEBECRKEATSE
ERITRFR , MBENHFREMECRRIERFBRNEE , EEAEX 2R %
{tREBHERIRHREZR I ERE ( property rights in gross ) FVBEHRX , ER
KEFRBEMRNDE, HE , FELAEH IR EZFREHAREHEE
HAENEECRE T TARBAEN —HONEREEN, flUREEZ
REURERBRIMZHEER  HREEN ( KR ) Bm{L ( the commodification
of sign-value ) , B , BAEHE. mBRBEIFEFHBENE ( floating signifier )
MR B AR ERE 2L, MEARZHRES ML L ERR , REMN
— iRk,
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4.1 FREER

4.1.1 RiEWE
4111 ERES

RBRTHREMUEERRE | RHEW ( Ferdinand de Saussure, 1857-1913 ) JAK
BB L ( Charles Sanders Peirce, 1839-1914 ) , MAEZFERESE F+28E , B
EERIZHES , BREBELRIEEBRINZN - AZHREY, REBRIEER=FF
AR KRBT KEBES BHFE) *° ( the Course in General Linguistics®'; Cours de
linguistique generale (CLG)*? ) , EZFARAABREER , MSHMURSEEEER
REMEBZTFRRHEBECRESER , MEMK. EZXEDP , B AEE
HEBFES 2 ( structural linguistics ) IR MBAEER : ALK —ERIZ | B3R
FFIREME PR 24 ( the life of signs within society ) o ...... KB ARRE
( semiology ) ( EXEFMEIL "fF5R. (semeion ‘sign’) ) o RFREBKEBRHARZ
FrRE , AR FFSRPT A Z B8 2 A Bl (- what constitutes signs, what laws govern
them ), ) REBWEAH T —EIRREER ( symbolic rites ) . i=EETE
( polite formulas ) . B FEH ( military signals ) FIRRZWRFTE , BREER
T, ERESEHER - TR  BTEIR, RBERIRERXE K Rif

839 Barton Beebe, The Semiotic Analysis of Trademark Law, 51 UCLA L. REV. 621, 627 (2004)(citing
Tromas A. SEBEOK, THE SIGN AND Its Masters 18386 (1979)).

WREE . £ BEROEEE, YD . BA. [ SER. M. EEMESERD  BRE 3H
#, REERT  ZRURBMEERE . (BBFESEHE)  BBOEE (L=, 2007) .

¥ 15 R9@4TH A Wade Baskin Roy Harris Z Z M, Ferpinan DE Saussure, COURSE IN GENERAL
Livguistics (Charles Bally & Albert Sechehaye eds., Wade Baskin trans. 1966) (1916); Ferninan DE
Saussure, Course IN GENeraL Linguistics (Charles Bally & Albert Sechehaye eds., Roy Harris trans. 1990)
(1916).

$42 FERDINAND DE SAUSSURE, COURS DE LINGUISTIQUE GENERALE 5™ed. (publie par Charles Bally Albert Sechehaye
avec la collaboration de Albert Riedlinger) (Payot, Paris 1949).

843 Feroivan DE Saussure, Course IN GENERAL LiNauistics 16 (Charles Bally & Albert Sechehaye eds., Wade

Baskin trans. 1966) (1916).

844 Beebe, supra note 1, at 628.
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RS 2ERABHERMAR ( Roman Jakobson ) ¥, Z=HE £ FE ( Lévi-Strauss ) %, #&
M B4F ( Roland Barthes ) *7, RFI#F & ( Julia Kristeva ) LA i5- i F &2 ( Jean
Baudrillard ) P& T R,

4112 BREN

4.1.12.1 fFiz —EBE . seigHErris
BRGTEAKHE-XWEZHFUR , FREECHRFBRNFEB/IL ( sign

structuration ) EAE T KREETHNWEHK , KB TUBARMERR . SMERFHR
E % ( subsign elements ) B ZE#E 8 ( dyadic structure ) AR BE=ZBRXHFHRESR
W=E&EH ( triadic structure ) ¥°, FHR-EFEBZIAXMAYVARER , 1
(EBESEHE) PIELBE (sign) B —HBEIE ( signifier ) BFTIE
( signified ) *'BE 2 BEEAMFERNEEER ( double-entity ) 2, BZHR , BEIER
R AT RAZ X ( perceptible form:) 1 FlINFHES, HENKRBEABEES
mATE BB E T AR RWIFE O EE S ( particular mental idea ) . ZFEFER
( sound-image ) ZEWIEY 2B K MSANFTIEESERLFDFERFHR, I
L, FRRHEEEFIECHBAELE ZER ( the whole that results from the
associating of the signifier and the signified ) *°o

845 Roman JakoBson, MAIN TRENDS IN THE SCIENCE OF LANGUAGE (Harper & Row 1973) (1970); Roman

JakoBsoN, Six LECTURES ON SoUND AND MEANING (1976).

846 , , , .
CrLAUDE LEvi-sTrAUSS, LA PENSEE SAvAGE (1962); CLAUDE LEvi-sTRAUSS, STRUCTURAL ANTHROPOLOGY (Claire

Jacobson & Brooke Grundfest Schoepf trans., Basic Books 1963).

847 RoLaND BARTHES, MYTHOLOGIES (Annette Lavers trans., 1992)(1957); RoLanp BARTHES, ELEMENTS OF

SemioLoGy (Annette Lavers & Colin Smith trans., 1967) (1964); RoLanp BarThes, THE FasHion System

(Matthew Ward & Richard Howard trans., 1983) (1967).

848 JuLia Kristeva, La REvoLution Du LANGAGE POETIQUE (1974); Juria Kristeva, Tre Kristeva Reaper (Toril

Moi ed., 1986).

849 JEAN BAUDRILLARD, THE SYSTEM OF OBJECTS (James Benedict trans., 1996)(1968); JeaNn BAUDRILLARD, THE

ConsuMER SocieTy: MyTH aND StrucTURES (Chris Turner trans., Sage Publ’ns 1998) (1970); Jean
BaubpriLLArD, For A CRITIQUE oF THE PoriticaL Economy oF THE Sign (Charles Levin trans., Telos Press 1981)
(1972); Jean BaubpriLLArD, SymBoLic ExcHANGE AND DEeatH (Ian Hamilton Grant trans., Sage Publ’ns 1993)
(1976).

850 Beebe, supra note 1, at 633.

851 SAUSSURE, supra note 5, at 67.

52 1d. at 65.

5 Id. at 65-67.

854 14

855 14
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4 ( sign )

BEFS ( signidier )

P48 ( signified )

Ficure 2 : FF5REY — B E! ( dyadic structuration )

BE 6 MEEAZERRNAHEARN ? ZEBEER, ELER. BFES
FIEREEIEHETIEMCBRREEN (arbitrary ) : Hlo0 TE, — B SHEHEST
NB B , R E BARRER ( natural connection ) , BRT ERFEFERZH , &
BAEARIRA "Buchy R Mivers MAREMERENH S REELHERE
& & ( onomatopoeia ) ZEBHIF |, EIET T EZ RIS ZEE ( unmotivated ) o W
EEBRZEL. #IFRBLERY . "HREBSHHREEEN , IAERT B
UAREER  MXAATCRELESHRL , MEEEMN. 1+ THLPE ( Claude
Lévi-Strauss ) IRIBREB 2 EEMRS , E— I RTRALBHEESEEM , B

1E#% 58 £ Bl ( arbitrary a priori, but non-arbitrary a posteriori ) 5%,

BEHIM EAT S (divisibility ) , RIEWHOBEIEEAMEBELER 7RI A E 4K
%8 ( mutual interdependence ) NEBRAR : REH T EEFE. REBET —EFER
EhiEE . "ESUMUEBASEER 2B ( the domain of articulations ) ...... (=
—EESFAERR—VKE , —BSH (articulus ) , L TH L -BIEER—
BT ARBRBIRA/BREBEI 2NN, S50 THA—RIENWE : BEER
EEHER, ERANMREEANEE , BETHEIETH ; tESEHEHRE—&D |
B BT RlB Y 0RR , B SREZT O  ERITIEREAR
RiMATE , EERRMEENOES N ZEE ( phonology ) o FREAFE
SEREEMEEZRMESHERHTETIHE ; eMNES  EENR—ER

N, MAREE (aform, notasubstance ) o *

856 Beebe, supra note 1, at 634.

857 SaussURE, supra note 5, at 74.
858 Beebe, supra note 1, at 634.

859 SAUSSURE, supra note 5, at 112-113.
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AM, REBAECHRERERD —HEZX . EREYEHR ( the actual
physical object ) , BIRIE I B EY ( material thing referred to ) : FHZ2E,
RREBMHHRYBATENF , R—EEZSZEEM ( linguistic turn ) ZREHN : E
TE%H:E_-I_T!%E EﬂZ%ﬁ‘Tﬁﬁ ( collective designation ) , EL BB BN HLEH
BRKFES. 85 (discourse ) MR BBESHIR ZER ( the forms of linguistic
representation ) *E?.'; TEHAE, EECRSEACRNEARE  E8248
BEE (fact)  REXAEEEESHERTEREBR ( represents itself under some
linguistic description ) ZREETFTFE™",

41122 BIEEREEE

ERBEBEIRESEZER , Eﬁ#’"ﬁ‘@—gﬁ%ﬁﬁﬁ(fundamental
opposition )  BEABE S (langue and parole ) ¥, FEEREBRAERLEBINE
E—EESFALZERBIZEH ( individual instances of language use ) MEEE , AR
AIERHA N BRI R R ( abstract system ) *° ; EESHEHE (langue ) BHEH
( structure ) M & B4 (event) o %%ﬁ*ﬁﬁﬁﬂ?&iﬁﬁ (R LPRN ) E
= (language ) . £FHE ( code ) B HEN (competence ) , SRRABRKIRXNBAS
gﬁﬁﬁﬁfﬁ ( performance ) *, BEAERE 2 ENEBBREY , BELHAXEFTETF
mERmBeEERE , EERBREMFBENRZSHERE , UERBTATEREA
EERBESHESENERS  tERETSESRBZSEEENEZER
TEREFREACREELSRAR., BEENR , E5RB8 (B8 ) HESE (S
) BzBRREBREER ( dialectical ) o

CERBHESEZERN BETSSBEE-—-SHNED  BEEHEAH
( signification ) EAE{ERIR (value ) o BIEERAER—SESHID , BIEEME
BEEHE 2 AR ( the vertical intrasign relations ) *° ; E{E B Bl # R L EE

860
1d.
861

1d. at 634-35 (citing Christopher Norris, Linguistic Turn, in Tae Oxrorp CompanioN To PriLosopny 492
(Ted Honderich ed., 1995); Riciarp Porty, PHiLosorHy AND THE MIRROR OF NATURE (1979); TrE LiNnGuisTiC

Turn: Recent Essay IN PuiLosopricaL MetHop (Richard Rorty ed., 1967)).

862 Beebe, supra note 1, at 638.

863 14, (citing Davip HoLDCROFT, SAUSSURE: SIGNS, SYSTEM, AND ARBITRARINESS 19-46 (1991)).

864 14 at 638-39.

865 Beebe, supra note 1, at 639 (citing RoLanop Barthes, ELEMENTs oF SEmioLoGy 48 (Annette Lavers & Colin

Smith trans., 1967) (1964)).
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SHEBZMERE ( delimitation ) ¥, 28 ( articulation ) *"Z EERK T EMAIEE
5. FRiSEEAFSR B M 2 RFFRBER ( the horizontal intersign relations ) » E T , Eig
EA , R—EEEMBZZF X ( one-dimensional equivalence ) , PRI i RFEE AV IEH
E & (positive meaning ) , BEEBRAEZRT—FHRHEEREMAERREZREE
£ ( negative difference ) FE BB ( distinctiveness ) , BR—EBZHEZEZE
( n-dimensional difference ) » ZEABEIEER , EEBRIDEEBERAZMENL
BAEE  REZERERIVRRAIE. ZREWRS . "EEEMFEREZEEESY
MBI & TR E L EY (counterpart ) 1 *° , AMEBEAEEERETE , &

PEEETK.

gEfg (Sr) Sr
Sd Sr ‘\> Sr
@ Sd Sd
FI$E (Sd) Sr

Sd

Fiowre 3 : BIEEA (£ ) BEEBRR (H)

BEEFERAZBSHEREERR  BRARZER K RETVEREERESE
PRBEFTEE  BRARKtERREEZHES  YEHREMRAHELEREFHE
BUHE ( distinctiveness ) ZBI S EBEZSHNEEMY, — KRR , EEBRREZEHE
REBERIANESZ , HF# "E— (identity ) s RATMHNAEEFTEY , MF
ERTELBIUAENE. HUBARL , BURRERKPHMRE —2ZEEGEER

866 SAUSsSURE, supra note 5, at 110.

867 Beebe, supra note 1, at 639 (citing FEroman DE Saussure, Course IN GENERAL Linguistics 112 (Charles
Bally & Albert Sechehaye eds., Roy Harris trans. 1990)(1916)).

868 14. (citing FerpiNan DE Saussure, Course IN GENERAL Linguistics 118 (Charles Bally & Albert Sechehaye
eds., Roy Harris trans. 1990)(1916)).

869 1d. (citing FerpinaN DE Saussurg, Course IN GENERAL LinguisTics 108 (Charles Bally & Albert Sechehaye
eds., Roy Harris trans. 1990)(1916)).

870 Beebe, supra note 1, at 640.
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( relations of differential value ) » EER—MHEMRTFNERZRE , EEHE—=F
ZEZEERRAFMBHEHMEZRE D F T ( the simultaneous existence of all the
others ) 'y R ZEBETREBEAEHEZEE K MEREBEMABMUE ( their
2, BEBRBEBNVRME ( position ) . AREE ( context ) . FF
( situation ) , —HEZBITREEP —EREF-FEPHEHMERBEZE.
¥¢1‘ZI§§1¥&ZE1¢E’J%$§”3O

relative position )

REWMENEEBREREEMEBAZEIMUSRE  ErEEHE : "&—
KRERSH  REMIOERBESZEER (word ) HEWBIEE ( define one
another’s meaning ) « B—HEAHRFAP , SEMEENBEEEREREMEER
RALHE I, ... Hit , FAEEERACEBEZIMLSEFRRE P HMEFMR
RIE. BIURERTHENFE , FEPER (identified ) H—EBRZEE, ¥, ; &
BEIEfEHE : "Z X ( phonemes ) WIFIM—ARFIAEMHE FAMHERIBETHISE ,
BIRAHERER ( distinct ) tk—BE., TR, ZFEENEYH I, HEURKREN

B ( opposing, relative, and negative entities ) o *™

REEFENESUREERRUAEL 2R | TR%%EUWIEE&FHEI
7 2 12 1E ( the operation of two overriding themes ) : 88— , BE XA MIEEREY
B, 5= ESHRBEF. ESBERSE ( articulation ) . YIEIBH ( cutting-
off) , EFRELFMNIERY . "ESEFEARRESEEREEIE ( complex
terms ) AR B2 ( algebra ) ¥ 4 AN EEBRZESHPAEHEEXZEER
E: T-AEZEE, TUERRAMERAE AEMEDY  BEEHERIH T
BREBRTERNY, | BE_HITBERAEZSE—EHFELX (aform.. of
agony ) ¥ | HEHAZSNREZURMEEBE—HIEE —LESTHIENHUR

81 4. (citing FerpinaN DE Saussure, Course IN GENERAL Linguistics 159 (Charles Bally & Albert Sechehaye

eds., Roy Harris trans. 1990)(1916)).

872 SAUSSURE, supra note 5, at 118.

873 Beebe, supra note 1, at 640 (citing RoeerT HopGe & GuNTHER KREss, SoctaL Semiotics 27 (1988)).
84 14, (citing Ferpinan DE Saussure, Course IN GENErAL Linguistics 114 (Charles Bally & Albert Sechehaye
eds., Roy Harris trans. 1990)(1916)).

875 SAUSSURE, supra note 5, at 119.

7 Id. at 122.

877 Id. at 120.

878 Beebe, supra note 1, at 641.
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HeHUEE,

MEFBELUMEBETEZRETR  BERHEBRYAERR , LHRRREE
BRewE, RERMUYNEERREEEFABBRZHE  SEHERRRE
EXE . "EREREMIRESD  TAXETH : —. CHEARBZTE
REMNEER ( fixed quantity ) , flafa ; —, HEKRKPELUERE (Hlw—&
) XREZ—RFEZEE (fln—xn ) MEB., REHN , EFRT AR ME
tLF , B2 (anidea ) , R , SA LA UEREFEERE 2 S —EFHELEER,
it , MRRAREMABRR —EFEMNRB—HBENS , NEFEEINENE
EER, IMTREUNEEHERE  XEFERAEMMELUEE , HtE2HIWE
ATERERE. HRBREIFMEAESY 2 FERREE  FEEEAE TR, ¥, &
B—REFEIE ( bridging juxtaposition ) WTIHEELL , B bR E H BB AR
B 3% ( marketplace among signs ) Z1F7E : EMSETRIBZEEEE , MEREBEZE
BERMELERS, SERRELHTENAEEEIRE  BHTES , MEER=R
THIERBSE] ( price mechanism?) . B , EEREEASKRIZEERER , ERECRE
ERFRALS, MEARTZEN  EEFATERBREERRARRAEE. BEER
AETENNAESYE KREZE  EHFREDNEBRE™, HERE
( reciprocal delimitation ) Th R REWERMN LB . FRcEBEEIFERNEXREEE ,
T—HBEFENEBYTREHEE™,) K MRERMEHREHRZEEH. "F
i FERREEEEHERERGF ZAEBDNEMIE, )

412 EETEHER=/AF

BRNREBE —UEIFEABARGE. RFENEE2KEL , EEBHER
RKONEERARE , EF—EM%E ; ISHAARXEE LREANTEARY, B

879 Ferbinan DE Saussure, COURSE IN GENERAL Linguistics 168 (Charles Bally & Albert Sechehaye eds., Roy

Harris trans. 1990)(1916).

880 SAUSSURE, supra note 5, at 115.
881 Beebe, supra note 1, at 642.
882 SAUSSURE, supra note 5, at 121.
3 1d. at 118,

584 Jd. at 122.

85 Beebe, supra note 1, at 628 (citing Bertranp Russer, Wispom or Tre West 276 (Paul Foulkes ed., 1959)).
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REREANBER %, FETHAK. BENZHFHRZEESE ( pan-semiotism ) E
ik TRHREERTEEFE  URETRBEMENFENE. 1 , ERE/FR
B (semiotics ) M RHEF—MMNEBRHBE - ER, FELHEE, BE2ERKREE
B+ ( Charles Morris ) . ZZEHT ( I.A. Richards ) AR B% ( Charles Ogden ) *F%E
&,

EAREEL  FRTEENIIE—NBR=ERRERE K BAERERZ
REAYY, ERHELRHFRES , SRRAFFIMEMMRITFRR " —E/FHR
(sign) . #EIEWY ( thing signified ) . LEHRAEEZFRHA ( cognition produced in
themind ) N=EEHF, ¥, EENEF—ERXRENE , ERITEFRENRLE
REASBEAE AR ERTREYETHEEM , fl0 , mHANEZET &K
EERLABRART o EERBE2ER , FlINRFE ( representament ) EELF5HE
(sign) , AMAERHSEER LREHER , IEMESEENEARTRERZE
EHARBIAN . TR, KRB (representament ) , REEAEE ST ERREEZ
B9, eEEANLEPRIEE —BEFHEHR ( an equivalent sign ) , 2 — 1@
EAERE ( more developed ) FIfF iR, EFEANEHRNWEFN , KB AHE — TR
B #% $8 18 ( the interpretant of the first sign-)» ERFERREEY , EYH
( object ) o ...... BYFRLF Uy, MIBEEREEE S ( butin reference to a sort

ofidea ) ...

EREItZHREEeET=HER, F—HERKRRHAR ( the representament )

886 1d. (citing Kare R. Porper, OBiecTivE KNowLEDGE: AN EvoLuTioNaRY ApProAcH 212 (1972); BERTRAND

Russer, Wispom oF Tae West 276 (Paul Foulkes ed., 1959)).
7 1d. (citing 5 CHARLEs SANDERS PEIRCE, COLLECTED PAPERS OF CHARLES SANDERS PEIRCE § 448 n.1 (Charles
Hartshorne & Paul Weiss eds., 1934)).

WEEIBELREE, 1d (citing James Hoopes, Introduction, in CHARLES SANDERS PEIRCE, PEIRCE ON

siGNs: WRITINGS oN Semiotic 5 (James Hoopes ed., 1991)).

9 1d. at 629 (citing CHARLES Morris, FounpaTions or THE THEORY oF SiGNs (1938); CHARLES MORRIS,

SIGNIFICATION AND SIGNIFICANCE: A StupY OF THE RELATIONS OF SIGNS AND VALUE (1964); CHARLES MORRIS, THE
PragmaTic MoveMmEeNnT IN AMERiCAN Pricosopny (1970); I.A. RicHarps, THE PHorosoprHy oF Ruetoric (1936);
C.K. Ocpen & L.A. RicHarDs, THE MEANING OF MEANING (10th ed. 1973)).

890 WinFrIED Notn, HanoBook ofF Semiorics 89-91 (Indiana Univ. Press, 1990) (1985).

¥ 1d. at 636 (citing 1 CHARLES SANDERS PEIRCE, COLLECTED PAPERS OF CHARLES SANDERS PEIRCE 9§ 372 (Charles

Hartshorne & Paul Weiss eds., 1934)).

2 1d. (citing 2 CHARLES SANDERS PEIRCE, COLLECTED PAPERS OF CHARLES SANDERS PEIRCE 228 (Charles

Hartshorne & Paul Weiss eds., 1934)).
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BREEZERHE ( conveying vehicle ) ¥, AT BA Z ¥ ( perceptible object ) , HER
ELEREBMEEHEEE, BE-HEZAYH ( the object ) ERY ( the
referent ) , EAIMRH AP Y B4R FHRBIBELREZBEHERE ( a mental
entity of the nature of thought or of a sign ) ¥, E=ZME X B A FEIE ( the
interpretant ) , REETHZERLA "RHEMNEERR ( proper effect of the sign ) 1 .
MEENEE LR ( proper significate effect ) 1 %, 'EHRBEZOEHRAEE
e,  HEEEWMAEHYEE, RBLt2=EXFREER , HEZ ( Charles
Ogden ) AR ZFEHT ( LA. Richards ) MNEABBILY , RAFTBHN "HHR=AF_

( semiotic triangle ) o

fRFEE ( Interpretant )

B M ( Representament ) W4 ( Object )

Ficure 4 : FFEREY={EMEE ( triadic structuration )

RELTREBOCHREDEEE (taxonomist of signs ) , T EIZ HIB 59,049 &

893 1d. (citing 1 CHARLES SANDERS PEIRCE, CoLLECTED PAPERS OF CHARLES SANDERS PERCE § 339 (Charles

Hartshorne & Paul Weiss eds., 1934)).

894 1d. (citing 1 CHARLES SANDERS PEIRCE, CoLLECTED PAPERS OF CHARLES SANDERS PEIRCE § 538 (Charles

Hartshorne & Paul Weiss eds., 1934)).

5 1d. (citing 8 CHARLES SANDERS PEIRCE, COLLECTED PAPERS OF CHARLES SANDERS PEIRCE | 170 (Charles
Hartshorne & Paul Weiss eds., 1934)).

896 1d. (citing 5 CHARLES SANDERS PEIRCE, COLLECTED PAPERS OF CHARLES SANDERS PERCE § 179 (Charles
Hartshorne & Paul Weiss eds., 1934)).

¥ 14. (citing C.K. Ocpen & I.A. RicHarps, THE MEANING oF MEANING 11 (10th ed. 1973)).
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o8 SER "ERFRNKEL Y—ER TEEFHE, . EEHEAE
AMBEREETEINHAEE (topology ) B, KBRAFZRERB—YH
( representament-object ) TREEIE—¥I R ( signifier-referent ) BHRZMHE , i D
BB =E%E . 5B (icon). FE| (idex ) . RE ( symbol ) ' : HEAFH

ZREABERERE LEGIMELRAEMES 2H ; RolFRzRIRBAILI—E
yieEE, FEXMAXBMBHEYMG  IMBE. BERER ; KRBFRHNKRARE
MHEBBR , MREEIER. B8R, LEZEBNAE , REEN. EL5E
HEAFERENEEERERBEBLINERYTER , —EAFRATURRKR L
HEM—EBEREAFHES , infERFRTE RS E,

BEETHAREBANTEFE ( mater-pattern ) WIEFAEREE , MBAEZR

( human cognition ) : BENEBEIBRE , HAFRERBE XA ( Umberto Eco ) B A
TEPRARFSRILIBFRE L ( unlimited semiosis ) *%. BT EEZAFHRERREAR

RERZEH , AREEFARFREMSHRE , WMEEEREM ( interconnectedness ) o
TR ETMSRELEHMRE (AHREER ) BT RAFES 2YWHE (anything
which determines something else to refer to an object to: which itself refers ) , ...... PG
BN AERX, ﬁgﬁlﬁﬂéﬁikﬁ%,%%%Tf,ikﬂ%ﬁﬂ(ad
). "BEBRBLERIMBHMRERZ ™, K EMFRIBE
( semiosis ) R AJBEMFERE (interpreted ) , MBEER, FETRERHTIEEER
HEBERNEHRIZEEERE ( Derridean différance ) : FFE RSBt TE A H AR

infinitum ) o

98 1d. at 637 (citing 1 CHARLES SANDERS PEIRCE, CoLLECTED PAPERS OF CHARLES SANDERS PEIRCE 4 291 (Charles

Hartshorne & Paul Weiss eds., 1934)).

9 1d. (citing 8 CHARLES SANDERS PEIRCE, CoLLECTED PAPERS OF CHARLES SANDERS PERCE g 346 (Charles
Hartshorne & Paul Weiss eds., 1934)).

% 14, (citing 2 CHARLES SANDERS PEIRCE, COLLECTED PAPERS OF CHARLES SANDERS PEIRCE § 252 (Charles
Hartshorne & Paul Weiss eds., 1934)).

2l 1d. (citing 2 CHARLES SANDERS PEIRCE, COLLECTED PAPERS OF CHARLES SANDERS PEIRCE [ 247-49 (Charles
Hartshorne & Paul Weiss eds., 1934)).

%2 1d. at 638 (citing Umberto Eco, Social Life as a Sign System, in StRucturaLIsM: AN INTRODUCTION 57, 71
(David Robey ed., 1973)).

% 1d. (citing 2 CHARLES SANDERS PEIRCE, COLLECTED PAPERS OF CHARLES SANDERS PEIRCE 4 303 (Charles
Hartshorne & Paul Weiss eds., 1934)).

94 1d. (citing 5 CHARLES SANDERS PEIRCE, COLLECTED PAPERS OF CHARLES SANDERS PERCE § 253 (Charles
Hartshorne & Paul Weiss eds., 1934)).

9% 1d. (citing 5 CHARLES SANDERS PEIRCE, COLLECTED PAPERS OF CHARLES SANDERS PEIRCE 284 (Charles
Hartshorne & Paul Weiss eds., 1934)).
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3 B e 5E B ELAB AT 877

Fiure 5 ;| ERNRFSR/LIBRED

42 BirmE=ERE

421 BEEGNREH L2

EIELERLFRE, HRCEE , EE=EHEE, ES LR EmEaET
F=&. @R, &5, IBE, FULZBEeX ..  AUKRERERNFREEARER
APFTRERE2HRIEE , YEHE (AIEARAZ ) RIR, 1 BEFERE
ERENFH®  EoxHBELILHEERZ=HEH . 1)BFES ( tangible
symbol ) : BHEANENEXEEKNTRAN K TEEIEFH. &, L.
F, A BETERERK., EEERBERRUNCRESEERT ; OFEHER .
ERSELXAARERIRE ; O)Thet : REURENEERAEMAZER
BRI, ALL=HEXCFH  TUEEEHEEER L2 =ELBE . TRAKE

906 1d.

%7 DaNtEL CHANDLER, SEmIoTICS: THE Basics 32 (2d ed., 2007).

98 15 U.S.C.A. § 1127 (“The term “trademark” includes any word, name, symbol, or device, or any

combination thereof--(1) used by a person,... to identify and distinguish his or her goods,... from those

manufactured or sold by others and to indicate the source of the goods, even if that source is unknown.”).

%9 Beebe, supra note 1, at 645-46 (citing 1 McCartay, McCarTHY ON TRADEMARKS AND UNFAIR COMPETITION,

§ 3.01[1] (4th ed., 2004)).
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NIEAXEEZBETE ( signifier) ; BMELENRBELFEAMPEERIRE , 8
BT ERY (referent ) ; FEREBRFERIR ( source ) REBE ( good-will ) R
EXxE, BRlzIee , W—FAINAEBEFRBEP 2P ( signified ) o

PRr#8 ( Signified ) :
KR, BE

BB ( Signifier ) : F&. BB, BEFSE HRY ( Referent ) :
Em. R

Ficure 6 | BIEZEH=EER

Hit=ERE K BRELERAEMBEMRFTMUZE  SlINEELER. M
EREmBRBcEN  EHSEREENEARYECER. B/ BRER
(assignment ) FIERABENBXEBEAGREBIUCEERR  ERLERE
BoER  AUTREBARMRECHEIH  BYEBRIHE K RAREZ
HXRABRECER  WAREHEMERER ; B , BEERE ( licensing ) HE
BREBEFIEEERYBCER  MABERARSEZARME ( naked licensing ) B |
BEREAREEEWUREAEAERERNERIABB L2MRR , ZE2BKREA
BEmEREE (quality control ) , BI{ AR ERAREEESERAZEE,

A HREE=ERECZEYL K ARECARRTEREERBCER
S, BREERIESERCEE |, ThEEM ( functionality ) EXREIR —Hl. E#
R2ERY  ERARARLEE  CREUEHEERAREREARBRBIR
HEREEERY (HE—5 ) MEE—EB. EREARFRBERRF L&
Ef SRHRYMERENEFERERR  FARETHERARKFRER

910 14 at 647.
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BEEERN  SEREMURFERREBREBACRFTEY  HERFIRE,
Rt , ZERALFRELRH , EXREEEAHRYMEZTSEEE -, 4&
HEMERERLERAEN, BHEN, UTohmERE=EREMARREHR
MRS B

4211 BEZWE

A ERRECBESECANEREEE URELNREE . "HREZAq
HRAZE ELEORERARESIZTERR ( sound-image ) , MSa T 2B
ERXRERAHTTENS  HRENSITREST2RZE . HEEEMS ,

TRk, —FAREHEREEMEMEBRZEEKREFENER". EHEEERKE
BE BEEEUSIRERBZHREE, BHE McCarthy RABEBHEBERERFAT
Al 7 ERYERE SR ( Siamese Twins ) , —E41E] , M&EE X ; Browne RITFFR A M
HEEESRIEHaENER , MEMERBEHER ., BE—MREAL, "HE,
—FRRARESHNFREE2E  EHEHPEX (BREERBRREE ) ; i
flumEER. HEEN, BEEE. BER{L. mEIBNNESES , REH
MABEARJZZHOUYE, BEHEBMRRZERTRE. EEREIDEEMERE,

MR BFERAFMEXRNER  SEMAEHLRBEE Ao RKELREME
EzEE, fINEBENEERFEZ LFFZEBE ( the Trademark Trial and Appeal
Board ; TTAB ) BiBRERUAEFENARRLE , B4 REDSKIN HiRHE
FEARERRERER  YARHXBEREREMER", ki K BEENSE , &
BARRLIFEFHHRAARYANATESRENNUEE  CEERABEBRTEERRE
REMERSERIREEFERGEECB LN ERR. flMHERZE LB
R, BT EFREESEE, AHREZHEERHEL  mARENMELERE

( propertization problem ) °'7o

11 14, at 647-48, 661-62 (citing Duraco Prods., Inc. v. Joy Plastic Enters., Ltd., 40 F.3d 1431 (3d Cir.
1994); Oliveira v. Frito-Lay, Inc., 251 F.3d 56, 62 (2d Cir. 2001)).
12 14. at 649.

"3 1. at 650 (citing 2 J. Tuomas McCartHY, McCARTHY ON TRADEMARKS AND UNFAIR CoMPETITION, § 18:2 (4th

ed. 2002); William Henry Browne, A Treatise on the Law of Trademarks § 130 (1893)).

94

915 11

1 Id. at 651.

17 See generally, Michael Pulos, A Semiotic Solution to the Propertization Problem of Trademark, 53 UCLA
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4212 RN EE

E_EEsBEREREE=ERECRAAESEGR. SENREE
McCarthy JA R Browne 3L B B 5 N RRAEMIEER LRE—MHEMKT
BERPZAE , A —BRE (relatum ) , BRI E 2K FEEREFEEREEEEME
2B, REAZEREEREHRYBEZER. SEELHEHBE K CRAKEE
PEER , 2RAEEEAEONOERZRR (iE ) , AINEAHRRRIR
Z P48 ( signifier of source ) ; QEMAT ( M@K , BNERY ) |, HlERA

TEERTUBEREEEREERBBRERZER. ; ORBEREER , 258
MERIRF", LWEHREEZESFARZENAZEE K EESELBATN
BI#& ( mediation ) ( REBAPNEA. ABIENEL) .

LA MERAZAIAEEELEEEEMMAEREMMNEBMAEB 2 RRE |, £
PRMERYE K —RELFEERHEERMEEZLRE  BHRILAESREEEHR
RELEEEERYEZRE, ——RESHABEAESEENTEE , £15 "'&E
Bl cERITHFRAFEE  LHEYHE -HERSABAEM ( generic
terms ) °®o {5l %0 Anti-Monopoly, Inc: v. General Mills Fun Group, Inc.— %' | 8 ¥
EERAFAEEEAREBRBIEER  LAPELEZEEESR ( primary
significance ) WL EBMBZRIE (FTIE ) , MRERAS (HRY ) , WtEE
REEAmREMRERZETMZEE , BERNHEERER. HECERAER T
BRE?, LEZRERAEHENRAZESHRAREGEERNHRY (BRR
B)E, ZIEEERATESNIMECERAER , UHRER K BERALERGE
FICBRPREEZARRIZIEF>,

FRBTENR="ERECNAESRRLEZEBAUEE , YRRE FIT

L. Rev. 833 (2006).
o18 Beebe, supra note 1, at 651.

19 1d. at 651-52 (citing Publ'ns Int'l Ltd. v. Landoll, Inc., 164 F.3d 337, 343 (7th Cir. 1998); Duraco Prods.,
Inc. v. Joy Plastic Enters., Ltd., 40 F.3d 1431, 1440 (3d Cir. 1994); Deere & Co. v. MTD Prods., Inc., 860
F. Supp. 113, 120 (S.D.N.Y. 1994)).

920 1d. at 652.

92 Anti-Monopoly, Inc. v. General Mills Fun Group, Inc., 611 F.2d 296 (9th Cir. 1979).
%22 Id. at 302.

23 15 U.S.C.A. § 1064(c).
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( mediation ) “BEE KRR |, ENRFTIEERFHRARIERSE ( hinge ) ZIheE , &S
ERHSKYBZHRARF. UEHERE , ATEENERBRE (HRYW ) , B
REEXEAREHBERNRR, A, B (BEMS ) LIRENEFER ;
FEEERENENNEREAERIR , REBEL—MEERIR2ZEE ( identification )
EEMREHRERNERAE™,

4213 HEEHEEEHER

EFHEEZ=ERE K TUHAERBLEEEREELRAN - HZAERE ( two-
dimensional model of trademark infringement ) » FEWEE A  HEHAER (HRY)
X, fteAEEY AR EEE—BRLNVE—HETUHERS (X, Y) Rk
TP, MEEN Y BRFERMEE ( sign field ) “BRMVEKERER | fim 7 ERIRER
BEFEMEEE ( constellation ) , EMEETE. REIEHR L 2HLME™, MEH X
NEEABHERERAERZEER  EAMEENHESBEATUESE MR
AL BRERERERY, Z4 , EZEERL  F=HE8E Az ( REZEE)
I R #EIR B ( unmentioned ) , 1B Beebe L F ISR R A EFTIEEEmM2EE |, BIE
B,

924 Beebe, supra note 1, at 653.

925 Id. at 654.
926 I d
927 T d

928 Id. at 655 (““...the source, Z, of a trademark-product combination,...”).
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A
BEST
BESS | it (stout, BESS)
Signifier  BASS | o - (loafers, BASS)
Dimension iy ) .-, BASY) '
BOSS Noris o ees eia e eta e
BASE _|

pilsner  ale stout loafers

Referent Dimension

Ficure 7 : THIEE E 2 75 EE R

ZEEHEEHcBNERRRGETWERS S (HVEE , MEBEEMZK
FPREFREECEEEMARTZEEZREE ; QHBERBEYR LN , mAE
BT , ARMEBEEERDPARERRIZLABE, ATHEHEEHR
EAmBEREELERS  BREIZHR-EREZRBEETSELRAZH K MEE
BREZHERN —E6HE , LESHEMBRFERERIL , BRERFEEME R
B2, hHRR  REAENERIRLAEAEZER  HEEREMERRME
RALpEs, BREEAERETENPILERRLER S5 ALFRER
BARNROHBEELAAS , FARERAEESTEEN. IAREZBHREZRR ,
BHRTEERAMERCEE , UIREEREBELEM CEHE",

422 EEEEIER B

BAMABRERE LD , KBRS M R ENUFREBAER

2 14 ZBEFABRXFARIZET westlaw BRIE | 5 Beebe HIZFEEFRR |, 15IHLERH,
90 11

931 14

922 1

33 Id. at 656.
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BEREEERC=ERE 6 EREEERFRHMSCEBEFTER  BETREE
HEAERRZER | SHEEBIM L —EEL LR OB SETIR . AEREZEVEHE
ZUBEMER REHEEFIEERAZEHRRE , NHE2#E Barton Beebe ZEH |
RA—BEZEINTEZHEHNES AREEERRTZRIRE B ( source
distictiveness ) BEE LN EH M AT m R B HE R 2 = £ & Bl % ( differential

distinctiveness ) o
4.2.2.1 Abercrombie & Fitch BE#Rk

RRENEEZLZRE K ERAZHELREBNEMREE ( subject matter ) , 3%
EELBAEEF S REBME (inherent distinctiveness , RIBE BB ) KB
EIIRBEFERACETEBSE ZEES ( secondary meaning ) M £ 8 & X Bl %
( acquired distinctiveness , BB EFBIMY ) A, AABLERERMY , BRIEEERE
EREZEEMEFTAEHARSIMREMBECHRY (BAmIRE )  BkED
BE HEEBBMERR ( consumer predisposition ) e BB R —RIRZIEW
( designation of source ) ; ¥ty , HE—BEEERERAHRYERAEEHRARE
i, HEEERTEHEEOERULERRRE L EZBHELCREBEEA (B
EREXKEES. THED ) , MAKBLZRE. ZE , EEESHEREN
ARERZEY  BREAZTEHBREIREAREZEZEIRY,. ERARERE A BEZER
BN -2 (dichotomy ) s K EHENCHEABBNSER

( taxonomy ) %%,

Abercrombie & Fitch Co. v. Hunting World, Inc. **— 2 | Friendly A& 12 Hi BRI 75
BRI BEMSE  EXLREBREERESHE R CREMBAR
REAMERSR LR  EERZ IR RBFES , HREZRFERIMERE ;
ET L EEREZCAENE , —HERTHESE™, "—EAEFNES
ABERRT AR BREARBBEREME T 2RERZE , eM5BIR
(MWBAE®W (generic) . QRPAMEMEE ( descriptive ) . Q)R MEEHE

94 1d. at 670-71 (citing Wal-Mart Stores, Inc. v. Samara Bros., Inc., 529 U.S. 205, 213 (2000)).
95 1d. at 671.

%36 Abercrombie & Fitch Co. v. Hunting World, Inc., 537 F.2d 4 (2d Cir. 1976).

937 Beebe, supra note 1, at 670.

938 Abercrombie & Fitch Co.,537F.2d at 9.
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( suggestive ) . (HFEEMHBEITMERIE ( arbitrary or fanciful ) » *1 R REEE
RENERFHAREL , HhR=FHEIR/EFEXRARIML,

BRAE® (genericterms ) RE—BZEmBEBER2EHR , MEMME 2
FYBH TEHREZ— , fINEREMEES DL, BRARTEEE, HBEREE
AEELHEHKRYER , T2 T EFEME B M ( totally without
distinctiveness ) °?, RN EB/EAZBEABZBEREZLES, 00, FIAKER
REEREEFRBE , TTRZEBREEELBEPHEAREBRECEENM ,
FERAAETEUXEEEE 2R (identification ) T RZBBAER., ARZHE
Be RRIEERZ LTS EHMARSEH O RERXREYHE , mitk—k , BE%
HEFEAENEm , MIEHZKER , 2BE.

FARERETSRRHHSEAEE ZT2ERXFEREAHRERY
BEERERABRREET S LERAREMNXEBARERAEZERER
BEe CREERTE-ERSE A MEREASATHEWNAEERERESIEN—
7F; ARk, RAUEEREREEH, BRFERNELAEN ", EAEE
EEERRLEAT2EECEIMEREE , KBS EARAETEM. ZRE
RM—BEXBEEEMNRSREREFRNE LAREE (HEP -0 ) cBAR
B, AR REEE R,

BeBRER 6 SIMEEEL—BEEARAMRERER ( descriptive marks ) o
HAMEEEERAMMNEZYHIERE. 1. B8, B8, %A E8E
FEFREAME ( merely descriptive ) , BB HENHEH RYR A EEE MR AW R A

"9 1d.

%49 Nabisco, Inc. v. PF Brands, Inc., 191 F.3d 208, 215 (2d Cir. 1999)(“... aladder reflecting their inherent
strength or weakness.”).

! Beebe, supra note 1, at 670.

%42 Nabisco, Inc., 191 F.3d at 215.

9 Abercrombie & Fitch Co.,537F.2d at 9.

%4 1d. ; J. Kohnstam, Ltd. v. Louis Marx and Company, 280 F.2d 437, 440 (1960).
9 Abercrombie & Fitch Co., 537 F.2d at 10.

%46 15 U.S.C.A. § 1052(f).

%715 U.S.C.A. § 1064(c).
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HXRIBFHA (little distinctiveness ) ™, TEFMAEZE, BRIEFEH EEHNFRHE
BEAREZRAMEEEERAE A mRBHBER™ K FRARBREZES
( designation of source ) , WEIFFE M, LW M ZEZE ( nonliteral, figurative
meaning ) "'EIBE_EER , ACERAUEEREXLREEREZEMRE |
R 2 RS REZRE

BEBASXKBABIMEESNEE R TSR ( suggestive marks ) , B2 —
EiBEEE (anin-between category ) . RMERMEER  HEEFERK. BEL
REBAF AT KEREmREAE RS , MARWNERAMEE , ATLEIRS
IERERBEBZ IR, EEAERANRRFAEMETE , BFEEEC

ERAAEHMS , EHERBEMEIERREZSE , HMEENEGITEE
¥ B ( alow level of distinctiveness ) , REREE T K EE D E ARG ZE™,

B EE &R EE ( most highly distinctive ) AEREEIERERYBTERGEE
BRZEEMRE ( arbitrary marks ) AKRBEIMERTE ( fanciful marks ) : fERBA
FHEGCEY , BEMREmREEERTEHAEEY AEKREBEEZELEBRE ; It
“EZEMEBELERN , YEESHEREESEINRE™. EREMEHEL &
BRECEEERBLIFNEFHRAIBETIERY 2SS, HBZLWEER , BY
FAEMR ( metaphor ) BUEIR L K ERFAFE L2 FR A ( catachresis ) % , &EHHIF
MEREK, tEFEERER s RBE TEZRBAEIRZIARETENS
( arbitrariness ) o BRI EIE 2 BEIE BIBRENGIFE#F B ( neologism ) 23 , TEE
EAEBEEZEEZZEAS ( semantic content ) , 4] #1 EXXON, CLOROX, XEROX

8 Nabisco, Inc., 191 F.3d at 215.

" Abercrombie & Fitch Co., 537 F.2d at 9; Nabisco, Inc., 191 F.3d at 215.
939 Nabisco, Inc., 191 F.3d at 215.

! Beebe, supra note 1, at 670.
%5215 U.S.C.A. § 1052(f).

953 Beebe, supra note 1, at 671.

934 Stix Prods., Inc. v. United Merchs. & Mfts., Inc., 295 F. Supp. 479, 488 (S.D.N.Y. 1968).
95 gbercrombie & Fitch Co., 537 F.2d at 10-11.

936 Nabisco, Inc., 191 F.3d at 216.

957 [d.

958 1d.; Abercrombie & Fitch Co., 537 F.2d at 11.

959 Beebe, supra note 1, at 671.
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%9600
4222 EHEEB B2 5T

EREXREYE L, B% Abercrombic Bk FR T HPMERN DB , MATEE
HAUEBHEREZIRBREATZEELA - 2% , IAIRERREEEFTTRERR
., AEERMZERES  REANRIIE  EUEISKBREAEERELS
EXER  EAARBAMNSESEXRBIMEMBEREZEZRECEHE , URE
ERERFZTERRS,. 28 EREESHIEL , HIIEZFEREXFETN
SRRBEZER , WEBHZS |, HIANFEE XEROX b KLEENEX EFER% Z B{RE™,

ERBEEHIE L, Abercrombie R EE W HEE 2R , HIREEL
ZER : T (LR ) RETESEUCERUARBEZRERE ) 2, KBRER
YR EZEREERTERRLEGERBAE2EHE , HBRRERXESRERR
AR BERAEREZRESE, BAUFER, ERALEEESEEESRA
EmRBRRzRE , BEEMAETRE , EE&EE L RARME, KE#R , Al
EBMAELABEMEECRTE (KING ) HKBIE (SWAN) , HREHE S
EAREBSEF_EEEMEFIRRXBAMZEE , 6l 0 COCA-
COLA, IBM, McDONALD’S., GENERAL ELECTRIC *?, BtIEFRR , T2 Y

PHGRL 2 TRy BB ERBAL | BEEEHE,

BE K BELZERLBESEREFESY  HEERERIXGEE , Bt
HRAAREEMEERTAXEE. LEREFLZUTEEEER  HiEMEA , B8
REWERE K AMNEEBGAEENRE? EETREBRENEY ( exposure ) [
B O EEURREAMS L  RMUUREHMEEELRE  KIIREEERNM
ZEFRBREBBAER , UBRMEHEEMEBELENEATCERRTAEAERE
BRI ES, BEREBEEEMFEBIMYE ( distinctiveness ) I 2 P E IR 2 78 5Bl
M, MEZXEETEREMEERAELNY , WESRM ) R EB L EFNRE

960 14,
%1 17
%2 gbercrombie & Fitch Co.,537F.2d at 9.
963 Beebe, supra note 1, at 672.

964 1d.
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R (salience ) , EBHBEESHIZREE , YHMNHBEERER CHREMZ

MUBREFRRELERE., EAEATEERHLIRTS LEMABECSER
BltE  HEERTUREREAPTERE B TIERREE , BERERLERMZE

MTEERE, AEEELIBETFEASERIM CEERANRELERRFL
EEZEEEMEER 2 EZE2MH ( the expanse of difference ) *°, BIFIEERE LR
EHERERZA , IUHLEEER , REEZRCHEHEEREZIREBZHET
B, EIRRMEEZEHEE  ERETIENERSARERE , RESMEKX/D
AIEARIIERZEE , Ut R EEM A EHEE R 2 Rk,

F 4\, Abercrombic PEARGET "KL , RASHERFEERBIMERBFE ( the
existence of distinctiveness of source ) ZEHEHw , —MEBEZAHREEAFIMUEE
BN4A] ( the extent of distinctiveness from other marks ) Z¥#E , TEEERERTEZ L
EREEZERL , ZBTHEREZEEMY, KRHIPAEFREFETRIINZIEA
EENEMNR BT K —SEREUREEXRLEBREREMEERENGLITFEZ=EE5
t ERRIEEFEANEERRES , EREGEE T MR —Z= EHBIME
VEEEEERA LESHSRERERE  SE-THEKR. ERARESER
HEREEEREE , K BELEBERRKRBFRE (..., there is no sound without
listeners. ) —EEEELFERACEE K MACKEUFEHZEG L REMMS
=, BEAHRERENEERECREBREN R, HERERSTER EXHEA
MeZs5%E, AEEREFRIMEEEER L 2¥iR , Rt EEREEYIZEHAM
B(F)EBZEE,

RENNAERE  HERERFEHEASGURBEEMEEEFZERT
#, BT ERRAERBERERBRIMENGER ; ENTREREES K H#ER
BARNWEERBFIM , MIFXRZERIRFHFIMLE . MARAEHEREZEE 2B/

95 14
956 1d.

%7 Id. at 673 (“Abercrombie converts what is properly a conclusive presumption as to the existence of
distinctiveness of source into a conclusive presumption as to the extent of distinctiveness from other
marks.”).

968 1d.
969 1d.
970 1d.
971 1d.
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FRBRMEETE R UPRNERBENE B -—EHRERET S LETZRE
MHNEREE BELRBTERZFELREME ZEEE",

FRERMEcZREATUR -—FEEFETEBRNER : RESKERAINLT
—REH "QFWFQ. mh , (REFAEDAHMm , AEHRBLERHZBABRLEE,
HEEZEEE[AMTEERAXRERNYE  ER—EELIMEREE BB EHIRATH =
AmREBcEE, B, FTETSEmRBRBE A, R, ERETTRERBEAR
B, HETLGEMER, ERNREEMTRR  BmBEEWENNRAES. #
xE. 2R, ASEFFEEED , ANEINEARE AT T URRERY
AmiRY  EEmEMACERBAERN 2R, EREXBRIECEE , T8
BATEEM M BRERR ME. HILTRENE , FREAVEEMBER
HABHNEREHES , R7T —EEPX LNERNN  BERERF-—EXHNE
Bt ERBRIMERFENBERT (WMLEF )  TBEBRE-ELHE , EFEEREY
Z—REHECREE  AEMNTSALRE,

EpmKmAR  FRXBHAMERLIEFRE LG, BEMETEALXRA
Bt AAEEELAETSLER, REHRE  HERBELEFTER, TUR
MREARTECAEREE , —FREERLRAE-ERM R RBFILIBLE
BEBMt. BERXBHIERRNEZERTEL R EREXRBIMER LKA
HEMAMRNEHE, F_ERRCAERHEERRANERERAREERBRBER
BB, U RERNRERR T ZSEFEREELEPZEERSE ( Xk
fE) & , ENMERAMED  HEREESNRE (KRR ) <BE , KBFERARHE
ReRE, KAEERR, BiMee , F-ERRES , REBEYENRHAMK
FELEZEESE K IMAZHNBER. BREBEEN , EREERSEALRE
Bt BLABBTERXZEREE  RTRLCBEFEIRIEER.

Dtk AESz , BEMSBEEEBEEZEIRIL ( genericide ) 21 , hE%
RBBIMERER, HALERBEMY , Y TESEREERNEATNTE , THER
=—ERELRZR , —EREELNHF. NR—EEFEXFBIMEZEHE ,

972 14
B Tatwiqy BFERE . FEMESE (Italo Calvino ) FTE (FHERE) ( Cosmicomiche ) —ZF2E
A HREREMIHR FEZBEEFTER.
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REKEBTSEFRAEEEREBcBEEE K MRBATEMABEZER 7
LEWESE  (ODZEREAREE 2ERE  HEHAATEFE , REQXBR
ZEEBBMER  —EATS LESHRRBBMEMER , AMEAEELRR |
HEELBPERTBRARBEEUREREHEER <t , IR -—EEFZ
BRBRIME ; M EMIEMRRE | 1958 5% KR &R,

Bt FREZBEEAXXRBAMCEE  KTREEZREHE K REE
BeRAM?AEP-—HEHARHEECRE —HFR , £HASHTRHEM~E
EMAESHTRENRMETR R FRERARERLEEANGEE  JLE
Hif REEREFHEDER , BIMMUERE. MLEBFREEARE. WaEtER
FIWMEMMEEEH ZHEFER  TUAERBEREEERACH ARSI REMm
BEASFHEFH. BA , F/ERRGF LATASRBRED , HRBFE
BRI ECHE,

BH—BEHELERBIMEDE ML ( enforcement cost ) ZETH—EHIE
REPT, ARBRARERERERERENBRREZER , ERFAERZHE
EREAREECHERE, BEXHFIN YR EBEEESIREREER 2B
ELES, FHEREREHDRECFRNETE  EEREHREERERA
RERE., RENEE K LS EBEERAZYHRRELIZSHEERELER , #
AR AREENZEECRE, AEEHFERFL , SRERNEELESE
WRARERAUERREIACR L EGBRERRCESR K BEEIRFHEES
HBRBEZRAZEFTRERTE MR , AL LEEHEARTH 2B mREE
BAME  BRHEMRFEETERAREFHEERABRSMERF LZHHE
BEERE2TRNGE  RETRE  MAHREERIERBRBEZEFERLA
HRAE_EER, IERR K ZFEFELIRERTHERN < BEYRITED ,
AAHMBRFETASZINXAEHERL2HE  HEEZAARWRBEEMARAE ,
MECEREELRERAKXNHERE , EESAFRREMN. AHLEFERR
2, BEANEHERAFNMESRRERERRBEGUREETE YL B
BTEETH,. LHHERNBIER.

974 Beebe, supra note 1, at 673.

975 See e. 2., Robert G. Bone, Enforcement Cost and Trademark Puzzles, 90 Va. L. Rev. 2099 (2004).
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EFmEz ,  BOREEREHE , Abercrombic fE ki T & & 1 B %
( extraneous ) **s Abercrombie P& LA & K& B A B [ ( inherent-distinctiveness-
oriented ) , HESIHEREHERE , EHFEFHMBEERRE : (1) "E£XL BER
BB RE , EA—ERRESMURKRNGEEMRRFTME ; Q) "&X.
ZEA  HEGRRFEEIMEUAREZERY , BaEHBINIREEE _F
EHZNER , REARBURERZE. @imE2 , EREEERER SRR
MEE, EEERTRNE K YEBREMRINEE , BUELREMERRH
B & B 2 B R B R BBE M MERS ( notoriously obscure ) 777,

BERERSBIMERERASTFHFERATENMESEALNE , MFEEFEHES
THERHRGMYE  ERARHEN—30 , MEARRTEEMIRM ; Abercrombic FER
ZRE , RETALAEKNEEZEM CRLBE. R (NRBRTRE®RER ) 7
DAL RFER , BEMERBIM  RIRFBIME ( source distinctiveness ) . =
BT ( differential distinctiveness ).o AR ERBIR X ILEA—BEEHERS
REEN  EEHXEERRREN R AREEE , Y B ERESE EBURNZ
BEEZERIMECEE, RERIEEEZE[IMEBZBR K AEXENRZRE
BARESE  AHEES . —BECEZEARMHRE TZEEZIRIFHREIME , B
BEERRESEEEANATRE—ZERE TRE™,

423 BERENRILZHRED T

LEFREFNSERRNEL - OB  FHTRSERRBRRETN
—oE  RFBAIMEERBRNE  MEZUEFRERERENRCAE. 25
Barton Becbe #ZE A  ARERECREBERRA/MSBHEIRZERER , BAE
EWIEAMERBYE K MARFLSHREEHRECEE, Rt , MA2HRE
HEARRTERERACMERBERARFREDGD LW -ERE , UR-EBH
MERR , MRET R RE,

976 ]d.

7 Id. at 674.

" Id. at 674.

979 Id.

%0 14, at 674-75.
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4231 REERERAREXKLEERR

EEERHEEERREBZER , UREEZE ¥R IRIRHE B 145 = 23 5
MZER  ERELIBEREHBIBERMLBZES LERY, BIBERE , &
Bl EEEREREMBEEAZEIBER (interference in the intramark relation of
signification between a trademark's signifier and its signified ) ***, TEERWMFMHE LFT
REN , REHEZURAER (fEE ) M , BEREER LEEHBREHIE
LIV EEIE R RS , REFTIS ( atrespass on goodwill ) °%, BEEH, HFER
BEhEREE , A5 U TERARERHERE , EEEMHERRE. RENHRAE
BTFEERE  BE_ETHBHEERESRERE , AIERNEBEZERRRE™,
HHREERELIREERELRY  BEREEELRENREME  BEERERBRR
FMERENEEERAEREZS (idea ) MIFFRIZE ( expression ) BB SER |, A
EEERE 2 AEFEIEEE L SREFERRBE™,

REEREZHE L , ZREEX D WL EBRET | — DURRE B 4R E 8 1% B
B, UEERFIMHERESBEELUMEREE . 8 , ZRhE—EHEEZEN
HRBEAREEERERAXREERRBRIER , MEXMNIRE ? LERNEOE
RERSEARG ZEIE-HRWBS ( signifier-referent combination ) 48 & R B IARE
EmRERER , BECTEEHMAUZEE-HRYMESEARERE , REM
BY, WEEREHETATUHRAERIEEN  BRZEETEEGERRIREE
M, FAERRESRIFEIE , MEST , FER L LZ2BSEES. F=2FR
WEREZEE-HRYESEAREHME (BAmBRBERIR ) & , EZREHED
BEREEZRE-HRESRBHEHESHEEEIAM , UBREEMERETRE
ZFTE™, BILEE , ZRhEZEZEENTEREREME K MEEZERFE : RERHS

%l 1d. at 675.

982 1d.

983 ]d.

984 1d.

985 ]d.

986 1d.

987 ]d.

988 1d.

% 1d. at 675-76.
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BREFEUI  RIE2HMEOEEEEERMA™ ? fIAEEEHBEHAE , AHR
FERR O EALERBAEBHFHEANMELSX  HEERFAREEERER |
BEENE , DREHECEREE. 2. BERLCEE , RHEEZEHE
MREERE MR, BRERETS LESCEERFIMT , BB ERK
HEREZFHEEE,

FEREESIRRINYE K MEERCASRIZEREMY . EMEREE
RBIEC , MERBSHANEERNME , MEK TR (BRLIRRERSE
ZEERERAL T EERA 2B B | {8 Barton Beebe 7543 B A& RER AL =2 B b5 8%
HHEWME H £ 2 EFMFEE (zero-sum struggle) ) %, HERIBEA : (H)EEEFEE
EreEEERERENErA 2RI +5&IE , O EBEFHRY (ERERK )
BzZEZHEBX , HEETERREELERE , TR IUBHREERE™. LEFR
ET K BERLAEARRERE L MBERHREEHEREERERAMZRE
( nontrespassory nuisance ) : BIRRILZFFEIBRRT RARFREEFREECEER
Bt BMEWEINEZH R ARMA, BEFERL  E L TERREHEEEHE
HttEEeeE  REBEERRIPEEFTRBZEEBR ( intermark relations of
value ) *°, BEIERERBEEREL MBRREIEIERMEREIE 2R & ( synonyms )
B, RMUCRBAREZELIMENUZEE S ENSBEMEENZAETERT
( homonyms ) . AEIZERERBERESREEER , MRS REERR ,
HitHBREERE  RMURBERESRRECB LSEINRE , MEBEX",
AR RAT

=isEH EEB&

9% 14. at 676.
991 Id.
992 Id.
993 Id.
994 Id.
995 Id.

9% 1d. (“If protection from trademark infringement prohibits synonyms (two different signifiers pointing to

the same signified), protection from trademark dilution prohibits homonyms (two closely similar signifiers
pointing each to its own signified).”)

997 1d.
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( signification ) ( relations of value )

R B 1 ZEERIMN
( source distinctiveness ) ( differential distinctiveness )
SERE R RE
( infringement protection ) ( anti-dilution protection )

Feure 8 : FFSREBEEERRARIME, RBEEX 2 HERFZ

4232 B RAT 2R L RERE

MBEFTR , AERBEP RN RBELA LR EESR T HRBLEE
BR, BtREBEZEBHEERE (MHERBERRTPEMARE ) N=EBERE
& ( set of relations of difference with all other signifiers in the trademark system ) o 3A
THRRACRBRETE  BRES. REBERTIR. RILBAEES K EBH
RBETHR  YEREEREALERZNMERRBRAGAMER , THt
AEKTREEERCREBENREITASEERARET , KR T —EBRE
N2 R RILIRE ( reductionist anti-dilution protection’) : BIFFREH#H F I BERRE
i M RAVRE MK (L, {E2 Barton Beebe HIRFZBRBREM < BR , FFRFBUTEK
ZHRILBRE  ERTEZIMERRBEZRRR2ED , AMEM R EE
ZHAENRREER , RBRTRZEEILE , BEEKEMELH™,

42321 B

HERERRERFTIRECERAZFRBRIUELEED , RFEAEMARIR ;
MERMR , #FRFEEHFVREBERZXNED , RRAILMERBCEHERAE , 2
RE—FZ&H (polysemy ) , 23 : BH M ( uniqueness ) ., B —
( sigularity ) ', {EEEM ( individuality ) '®', F % ( identity ) '*2, BE4FW® 5| 5
( arresting uniqueness ) """ F E, RT RFAEZEHEEARTE ( unique and

9% Id. at 684.
9 Prank 1. Schechter, The Rational Basis of Trademark Protection, 40 Harv. L. Rev. 813, 822 (1927).
1000
Id. at 831.
1001 74 at 822.
1002 74, at 827.
1003 7d. at 830.
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different ) "t BE4F M A T ( uniqueness per se ) 2RI , HHFRFRALABRNE
ZITAVESREBZEARER , EMRKRERZBFWEE D ( selling power ) 23
REEZBEME"™,

FRENEERBENZ2EMMHNZHEERFIE , ReEBIREEBIS MR
ESzY—Em (H5Y ). #I5FTEHEREBRR , RILAMERENZE "BHRED
EHEE OB HEISEER ( particular product ) BB RER ZEE, ' MIEEF
ERZEMLE ELEE EARERERAE TR EEMZEEMNEORIE
#wo " EhMXEERLEEEEEORMECREERRE
( disassociation ) ', FHERFEHERBCEMER — X , EL=ZE LAER
IEEESEEMCHB'Y, RE A RETEROSB S ETIR, KA
BE MM (absolute concept ) ', MZEABLIBERCERAAB R ZRKRIEE,
MEERLZEBPEREBHFRERRRER "AE, 2GR B2/ LEE
BT,

ME2  HEREER REGEEEEDERIECHE-—SEER, NEK
RAERHEHEMBRABEZAE, BLIMRELRE K BHEBHREZER
AMECAE=0"R"  ARRE()BRCREINZECERERE2BSYE
NHOW|E LEREREAFG 2B RHEMAEAMHMEERAMT " ? A ERAER
RICRBEHZESEFRACEERR B8 () BREEBRBIRE (R
Y. i ) < B%  REAFTRRCERBRKF2EERR  DERREAGZ
BitE. IEMERMS , B TAAEENBRLRBERS  RAEERTEHRE
RREEFERERYBcREER K MIFFREEEBRRERRDEtaE A

1004 7d. at 831.

1005 Id.

1006 7d. at 829.

1007 Id.

1008 7d. at 825.

1009 Schechter, supra note 161, at 825, 829.

1919 Barton Beebe, 4 Defence of the New Federal Trademark Antidilution Law, 16 ForbHAM INTELL. Prop.
Mebia & Ent. L.J. 1143, 1146 (2006).

1011 Beebe, supra note 1, at 687.
1012 77 at 687-88.
1013 74 at 688.
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B, VB SRR

FTDA EZRARE L , BRILERA "TRHEEBHERERERN SRR ZEED 4
o5 CRTEEEEREAESIHRYBCEERRA , TS RIBZEEZER
B, BB KEEERR ; ZEFRIA—ERAZBARARLERE "HEES
BB 2RI o UFEOEERIMERS  tHRMREEEHRFIMZER. =
B&BPERETEHNERL , THTEERLER LZERK, RAEEZELS
BIE 5 — B|AFIRZ Reline Brothers ~ B Nabisco ™" , LT 9%k 2.

Ringling Brothers APt B 7 M EB BEER KL ER , KRBRERMAES R
PRZEEBEY  E—HAEE FRAFFAEFCEMHUEREESR L ZH
BIME) KN FIEAMIESZ "#E D ( selling power ) 4 ', ERBAE—
HRBHFRHHECRR , BB, S FES 2B E ( suitably “unique”
marks ) LAXE 3L Bf ERE ( property in gross ) % , 1B 2 Mt B im 2 W AR EHBEAT—
g | EERTRERATIRI SEERSEEBEEORRE | oo G0 D E Y B
R, #HIRE , Ringling Brothers APt 74 FIDA ARt ER 2 KR IBEEA—HE
BAHEED  MEAHEmRBEESRE ( advertising agent ) ZBEH'"”, Barton
Beebe A FEMNKEER D MA T HEERERYF LHEN | BRICERREER
BEFEHEFMEEREZEENEM (bluring ) , IEEERACEERR ™, £

1014
Id.

05915 U.s.C. § 1127 (1996) (“the lessening of the capacity of a famous mark to identify and distinguish

goods or services,...”).

01695 U.s.C. § 1125(c)(1) (1996) (... another person's commercial use... of a mark or trade name,...
causes dilution of the distinctive quality of the mark,...”).

1017 Ringling Brothers.-Barnum & Bailey Combined Shows, Inc. v. Utah Division of Travel Development,

170 F.3d 449 (4th Cir. 1999).
1918 Nabisco, Inc. v. P.F. Brands, Inc., 191 F.3d 208 (2d Cir. 1999).
1019 Beebe, supra note 1, at 689.

1020 Ringling Brothers., 191 F.3d at 459 (““distinctiveness’ as such, in the narrow sense of its singularity as
a word symbol...”).

1921 1d. at 458.

1922 1d. at 454.

1023 4

1924 Id. at 459.

1923 Id. at 458, 461.

1026 Beebe, supra note 1, at 689 (““... to equate dilution with the blurring of the link, of the vertical relation

of signification, between the mark and the product to which it is affixed.”).
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=XK3E AT 2 Times Mirror Magazines, Inc. v. Las Vegas Sports News, L.L.C. 28'*#{EX
BUEZEZ K FRABHEARTEREZEHEERAT cEMRRBBMBE—&E , kM
EREEERBEEME B mRBHMEBE -, BIRERMRL ™, F-XKE
7EBTH LP. Lund Trading v. Kohler Co.""”—RFRARMA L T ERENSHEEY
REMZ P ( the identification of a product ) FERE!*,

SHAMRH , Nabisco” IR AEFLEERAMITEEARERE
( stimulant effect ) , A—BAZHET R  BHARKEHFIZEABEERS
BEHEEFAPEEREERES. E—3i5iEYZzeEn'™ | LIFEEHAEESR
H. TBERXEZXZFEIRRRCAEZEREN , EHEETHEARLAF
MEEEMAEEAZHEEL™ , XOERIEFEEEAFMEIHRYBEEERR
2R L, MEBRBFBERSZER 2003 F Moseley R'™ , R RILREBEREERE
NWREEZRAAZEFABRUIINBREERR  HATHEELEEE  BR%E
ESWPARIEELARARECEE "TREZEHEREEARREZEDL &
FTDA $PARAL R BB FT "ER 1 9%, BLF & Ringling Brothers & B8 42 F &
B E B IRE ( product-identification ) RILE RN T E %,

MER FTDA B HEFEL 2R ERR "THEERAEREREREMm
ZBEN. , TDRA BEfREMESERMERE  EfER "BHRL., & TE—B1
HELABEBAMMEMECHE  RETERHREBBIME, 'V, E&kPALAH
FARERRBE  UMUZREREBERTHE —BERSREREMRILZE
o WERRBCHLEEE. EEFRERARRBIIMECEE. EREHE
BABR LR REEHUEER cHEEE ",

1927 Times Mirror Magazines, Inc. v. Las Vegas Sports News, L.L.C., 212 F.3d 157 (3d Cir.2000).
1928 1d. at 168.

19291 P. Lund Trading v. Kohler Co., 163 F.3d 27 (1st Cir. 1998).

190 1. at 49, 50.

1% Nabisco, Inc., 191 F.3d at 217.

1032 1q (“the public's perception that the mark signifies something unique, singular, or particular.”).
1033 1

1034 Moseley v. V Secret Catalogue, Inc., 537 U.S. 418, 123 S.Ct. 1115 (2003).

1935 1. at 433.

193¢ Beebe, supra note 1, at 690.
13715 U.S.C.A. §1125(c)(2)(B).

1038 15 U.S.C.A. §1125(c)(2)(B)(i)-(vi).

150



HEES , TEBETSHEEEIZERHFERER AIPLAZRA , Rtz
DHEERBE —BE<2BE M ( uniqueness ) , ™ I H R B #
( distinctiveness ) ' , At EM AL 2 ERTE, HAZKNE B AR R |
AIPLA ZE R W REEHM , B ZER LUFFEHMRARILAASIEZEE ,
BT ARERABZEERERLER R, E—. BEH ( something unique, singular, or
particular ) ZFBH'", BSHEFRETERNESR , N T LUEILA AIPLAFTHFE
BEFHHERCAREZLZBABE FTDA —EELZEBRVBERARILAR, REKEBE
ZHEE  TEFERRERNFHERELFHLORESTHNERYE —EXR |, #BAL
ZEEMERCFACHEEER, BE 6 REEEFREL  BITRA TRDA 7F
BERFRILREEEER FAFAGHCEMHIEEREERLZARIME B
®X?

EEL, " BEURTEHETLPERLURHGIZEERARARRRICKBEE
BREEREE , REEMRE ( conjure up) EEGEEMIBEE ( a particular product
category ) ZBEN : BNRGRE 2 BB ( typicality ) '™, ERUR 2 BERABRILE
BTEEENRERESEACEHFREUNERE cELZEEMERE , #EAZH
EREEMRS cHaEREMRAMNE CEmRBE 2 EE . HEKESEHE
EDFRALERBEEERRFEEBRR.EHE , AREHBzERL | B
EENFERHAMERETR , MATEZRE —RBEERPBDRIR, KEEHE
EETEEEEHEHE—EnRNE-—RRHBEREK ™  STEAEER
(solely ) RABFBEELEHE2BER | IEEX THEMA{L. Barton Beebe X I FE

199 Trademark Dilution Revision Act of 2005: Hearing on H.R. 683 Before the Subcomm. on Courts, the

Internet, and Intellectual Property of the H. Comm. on the Judiciary, 109th Cong. 28 (2005), available at
http://commdocs.house.gov/committees/judiciary/hju98924.000/hju98924 Of.htm (last visited Apr. 26,
2008).

1040 H R. Rep. No. 109-23, at 4 (2005).
1041 Alexander F. Simonson, How and When Do Trademarks Dilute: A Behavioral Framework to Judge
“Likelihood of Dilution”, 83 TRaDEMARK REp. 149, 152-53 (1993).

1042 Beebe, supra note 172, at 1148.

1043 Stacey L. Dogan & Mark A. Lemley, What the Right of Publicity Can Learn From Trademark Law, 58
Stan. L. Rev. 1161, 1198 (2006).

1% pavid J. Franklyn, Debunking Dilution Doctrine: Toward a Coherent Theory of the Anti-Free-Rider
Principle in American Trademark Law, 56 Hastings L.J. 117, 129 (2004).

1945 Michael Pulos, 4 Semiotic Solution to the Propertization Problem of Trademark, 53 UCLA L. REV.
833, 839 (2006).

151



A TDRA B RICEEPIE &AM , BB RIRHE B ( distinctiveness of
source ) , MIFAEZ BIFMHATEE=RFEBIM (" differential distinctiveness” ) : 7
BERHMEEZRBIME ", ZTHREZT , TDRA ZEMRLEHHNEEEE
DEREEABEEEAZEA , MIEDNZ LBISEZEREL Y,

FTBEERC2ARBAMES ALREEBZAURRERERNRREEA
EXHzEREREERREER , GrER. RICAMEMZEE  TEEER
BREEEERY) (ERER%E ) 28 , ARTAFEREEREENEME (KR, B8
ZE. BEREEMRCESINEH R ERN RN EREEEFERZ
BE 2 ESIESREBEN PN EE ( mediation ) o

ERELHNEE , IEBARE  BERSHEERAHEEHNKREFEZERE
B(BEE— (KRR ) AE) , MEERLAREZEHERE, ElEmREZ
BN, RESZINEMER MRS BB BERBEERHRBA/REIFAMMEE
AEEEERXREIAEmBRBZTERER, FEEENEEZEYERZITRE
R, AEbEISS T BmEEEmREEES R 254 ( distinctive link between
the mark and the trademark holder's goods ) ' | {F15& & EIE X A5 88 B b 3 B 2R
RZBEN,

B Lt I RE |, Barton Beebe 52 AR LA "B REM ( self-blurring ) 4 iEIEME
BENAEREE™, FLHEEAHEZILT , AR E=EFEERHE
SEREBEXN CHEMRE , DB RTREEAHMERSEERZEHE  ERTHM

REE BRESCEFREEYRY (EaBE ) cEEERENBTHEEP X
ET—BM (integrity ) » BENEEEEEE  IEEYHMEERESR K BEF
RN AFERHELEE ARTFTEEEEEEZRE. BhRNESEBR. W
RRABENMRMERECEEERYMAEZBAZHTREERR , USSHRTS

1046 Beebe, supra note 172, at 1169.

1047
Id.
1048 Beebe, supra note 1, at 698 (citing Luigino's, Inc. v. Stouffer Corp., 170 F.3d 827, 823 (8th Cir. 1999)).
1949 paco Sport, Ltd. v. Paco Rabanne Parfums, 86 F. Supp. 2d. 305, 329 (S.D.N.Y. 2000).
1950 Minn. Mining and Mfg. Co. v. Rauh Rubber, Inc., 943 F. Supp. 1117, 1131 (D. Minn. 1996).

1051 oo e.g., Hormel Foods Corp. v. Jim Henson Prod., Inc., 73 F.3d 497, 506 (2d Cir.1996); Jews for Jesus

v. Brodsky, 993 F. Supp. 282, 306 n30 (D.N.J. 1998).

1052 Beebe, supra note 1, at 699.
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BRIARSRBNABEZLRE , S0 VIRGIN , EEFHEZEREBHRIIR

[ X ZZfi SpaceShipTwo ( AR White Knight Two ) B , BIIREG T EE RER 4T
=7

Barton Beebe 5 , IEEIERERZEBEREMBENTNEEELZL "RE, 81,
"Em.) TEECKA—BEZELNER (legal fiction ) , RERNEHEBHERN
EmREMEKNERR , EREM ( commonality ) R E B EHEH ihZE R HE
B2 EREEE'™. Eit , EMLUFSRNEmEERRE &4 , BIEXRERES
B, BTHEL K mEERNERITSRCLHES , RMEEATER,

&% , PAEE ( mediation ) EHBIRFFRB DN , BRT AR HRCAERS
ZEBESEAUR - EXBRATREEIFRNEARR 2, Ed@{L, MRT
B8 TDRA PEMR L EREEREREERNE K RELEEREEFAKERZ

, REEHREcEARBEBMURFRCBECERMER , #ERE
'Iii&?‘a‘wié—i!fﬁo

42322 % LEHE

HERERE M EERERBBIE !l'ﬁ‘?% FTDA FifREZ R |, £ =B ERE—
EHEZRG'CHRBLA , REZOAERAZ L | ER/BIME ( distinctive ) —FAHEEH
( famous ) @745 51 @ﬁxxﬁ?—\ﬁ55953%%5]’&2?5*%?%%@]%% , MY EZE
HRALIRZE. T F Nabisco, Inc. v. PF Brands, Inc. " — %= , ZGEERE—S KRR
EEEEAEXREBAMZEERERED  thBEEENHEBIMEIEE ( a substantial range
of distinctiveness ) F#7£'" , FIMEIEREF XA XKBEIMZEEMEHE , tAEE A
AE®B (common ) M A FRE'™, MEHR , &£ TCPIP Holding Co. v. Haar
Communications, Inc.'™ , 8 =& %Pt 2 i “ American Airline Argument “'* | ¥f A

1953 14, at 699-700.
1954 14, at 700.
1955 See, e.g., Nabisco, Inc. v. PF Brands, Inc. 191 F.3d 208 (2d Cir. 1999); TCPIP Holding Co. v. Haar

Communications, Inc., 244 F.3d 88 (2d Cir. 2001); Virgin Enters. Ltd. v. Nawab, 335 F.3d 141 (2d Cir.
2003).

1956 Nabisco, Inc. v. PF Brands, Inc. 191 F.3d 208 (2d Cir. 1999).

197 1d. at 216.

1058 7

1959 TCPIP Holding Co. v. Haar Communications, Inc., 244 F.3d 88, 95-96 (2d Cir. 2001).

1060 Beebe, supra note 1, at 693.
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RZNREZRETREE , FEMLATIEEMEPRFI ( functionality limitation ) o 3R
& ¥t Nabisco RZRAMEELE—F , A, RERERFEZEE ( common ) &
B (RIIRRAMEE ) BEELEReEM , BIFERREMEEALESERXE
PIEMER , STEGETEEY., EEBERHHMERE,

b EREAREFTDA M B ERIE , EHEGPHAREL . "—HEAIETE
BEXBRYE  CAUEREEIARESR ", 4 B=ZKIEEB R Times Mirror
Magazines, Inc. v. Las Vegas Sports News, L.L.C.""*— R &k~ , EHERAZE L ERBIME

( distinctive ) —& , BB LR ER ( famous ) Z[AZHEE ( synonym ) : —EHERB
RS B FTDA RE , ¥ LEEBEARRR . EEBFIMcMAEEE , ERELX
FEX™ ENHEZINEZEEREER. LERNZIINZEEAELEE

McCarthy 2 B[R, BRitz 4, arﬁ%%w%/'clx?%ﬁﬁﬁﬂﬁﬁﬁﬁ ;ZIJJ EMEBR
#l ( functionality limitation ) BRI R E ' : (NHERELER LT EEME

BE2BER. QERAREBRIMEZBERE. Fﬁ%ﬁﬁ’f‘—‘lﬂﬁgﬁm %@5’&29&)‘5 ;
EREEREZKEEREEZER  ABEETREFRFECEAMEER
ZRICRE

ZE R Moseley v. V Secret Catalogue, Inc.""*— |, Bt RS EREMETE+R D

B A %458 Nabisco ZRiz R, IR EGEA S REEBEANRESR. ZoER
B AERBREASKEERIARRER | REEH 3”33 Nabisco 2z R | @K
{CLREERSSEZHAIMY ; MERBMRRRE , RS ERREER" Odol“F 2L
E#FReNE 6 EHER "BFMIEMNFRE, 2BAIMEREE ( fanciful
mark ) "% AMEXH R "HZRIZHME ( Victorias Secret ) 1 WEEREBZEF

191 14 at 693-94.

1062 4 R. Rep. No. 104-374, at 7.

1063 Times Mirror Magazines, Inc. v. Las Vegas Sports News, L.L.C., 212 F.3d 157, 167 (3d Cir. 2000).
1964 14, at 167.

1065 4 McCarty, supra note 53, at §24:92.

1% Beebe, supra note 1, at 694; BESEE=F=. 1.A.(2)b., & 137~141 ZEXAZR,

1067 Id.

198 Moseley v. V Secret Catalogue, Inc., 537 U.S. 418, 123 S.Ct. 1115 (2003).

199 1d. at 427 n5 (citing Nabisco, Inc. v. PF Brands, Inc. 191 F.3d 208, 216 (2d Cir. 1999))( “It is quite
clear that the statute intends distinctiveness, in addition to fame, as an essential element. ...... There can be
no dilution of a mark's distinctive quality unless the mark is distinctive.”).

1070 1d. at 429 n10 (citing Frank 1. Schechter, The Rational Basis of Trademark Protection, 40 Harv. L. Rev.
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& (famous ) —EIAMIEFI A FH' , RIMFTFR. A Moseley ¥R , HREBMKAE
ZEHEEERMRZISRERM,

BE, TEENEEEZESALARE , tRMERMMRARBEIR ZERELESR
EAM ? 2 Barton Beebe A , BEEVENEFTEEMERKIFER B4
( inherently distinctive of source ) WWIEEH , M 2REEWETMEREIEEMT
EEAFARNEIBEARR ( intramark relations of signification ) ', FEHBAHELR
BRFHRYE  BEEANTESSIRERMEEMEBEENZERFIE 2R
EERNRELBABRE", EZXHBERARACREBZIRTHRREEBR , &
ERICRBEEE T 2HREHR WENE LEREENE2EERRMIEHRLE
EER™, Bt , REEETFRIMEBHNZEJNUHEER L 2ER , EXF
PFHEHEEERHEMEBEEFTE Y 2 Bl % ( absolutely distinctive from other
marks ) ', Barton Beebe 5k , BZIER ( TH#MFT 2 ) FKEERZFE |
WEMAER : AEEE2RBRMNEER , T REBEERICEMEREN ',

ETEIMEWNRIEA , Barton Beebe B EinME , TRFEAES 52 #HFTN
BE UREFAXRAFIMCRESREAE , LHFEEREANRAETE T ARE
R, FIKEEREFE=KEER , TRRMCREBEEREEEG Y , AKX
FRAEXBIIMEZER  IERSARBFIMEZER , EROEMUBUNER
BINE —EEREE TR RGP HYRAMFREURBELEE  &EF 'E8
( common ) 1 EFif8 , BIREEERBEREBSZEZERAIMT 2 FTDA Frara R85l
& ( distinctive quality ) "2 AE K RMEAEREEEARHEERERIMES
Rz ERBRIM , XEERBEREKXZEE ( asignificant degree of distinctiveness )
BREEZ', AEZERARRIIRAMEEEUARBEEFIE 2 ERBRIEME

813, 828-29 (1927))(... arbitrary, coined or fanciful marks or names ...... that have been added to rather
than withdrawn from the human vocabulary by their owners).

17! 1d. at 432.

1072 Beebe, supra note 1, at 694.

19 1d. at 694-95.

197 1d. at 695.

1075 14

1076 71

07715 u.s.C. § 1125(c)(1) (1996) (... another person's commercial use... of a mark or trade name,...
causes dilution of the distinctive quality of the mark,...”).

19 TCPIP Holding Co., 244 F.3d at 95.
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HEEBAE R ER M ( geographic identity ) T £ B 4 B B ( nation-wide
prominence ) ZZIEEM" , BRERERBRARHHAFRAREMMRLERLE , BE5FE
MATEBEE,

Barton Beebe B2 —XGESER HEH 7RI EREFEEREBEUALEXRBREAE
MATEBE THREEEBIMERE  HRRICRAKRIERE  AIXFTETRAZKE
B, B4EEl, TXEBIMAR—EERFENMENETE K BHUREEE
BEAMABNZRRE , MARERTEEEARE  THREARBESLE ZKE
Ehiz "TEERIMEE) . "THEAEAZEBIMREE.) , I= Barton Beebe # IR
2 TREZEAIME, .

EEL K REZNHE -—HERTEERCRBZER , EoRlttEmE
AR VEERE, BAERESHHRFIARINYE  ZERGTZHE (BEE-HR
Y48 & (signifier-referent combination) ). B A AL R EH @RI IR , ™ AEZ M
RE?2HX, ZREHENRREEARERMECEENM , IXEERTERX
CtREMERNZEZBIMEEEMEAT MRz "HBI S ( distinctive
quality ) 1 , EtE2FTaE "ERM ( famousness ) + B2 AE MEEEEEZ
EERB ML EMARE,

E5, AFBPRERAMEHNERTR , TUBRERIRKREBRIEER
LER "RRL, Mk TER, BRMEERNE, HlNEZKEERKREN TEE
AL BE, RMRTERE "#RRRFRIM—BRERBBIME, FAREHRHN S
B BREHEERBRHEHRIRENE ERTRNE. L-FRE=
KESEBR B OBERE - REZERBAMEHR , IEEBHEF _ESREERXE
BT FE FIDAFRERZHEBGE , ERTRERE A EMLATHE , W& Ihae
R ARERAREBIMERFELANEIHERALERBAIEZSE , ARt
BRBRREZEAIERB B FRBR M TrE, BB EAREBARES ,
TREARPCEREERREAESEFAMUEEZRE D (EERFRNMH
BEEER  BRELEETERAZREMETR ) o &K, TDRA RIEREH R
stE, BET ERERM FTDA XSz "TEARRIME, . "E8) MEAZBRF

1% 14. at 96.
1980 T7CPIP Holding Co., 244 F.3d at 97-98.
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&, K ASKRE " EAERBRERIE X BB ( distinctive, inherently or through
acquired distinctiveness ) '®' ) 2 EHEIRE , DEFERESZIRLRE , BURRHE
EZRFBFIMSEZEREFRL,

42323 RICEARRE

MERR , BRESEEERRKIY (actual dilution ) BERREGEHE LBk | 015
REBEERILZE ( likelihood of dilution ) , BIAIFERFE > , BEEZER EHR
BEDERMCAEERNER  BOBERNBEHNER , RILEET XENR
fMeER. BEEXBEBMIPES ER B RMED Victoria’s Secret H3R 71 , Bl5 H
FIDA RLIBERMAIEC REARFRNEE "™ : BB ERREERXFE , B
FIDA IR EEREEHN , S ABFBRLFARBLURE 2 FER ( impenetrable
barrier ) , AAR(LERIRERFZEER "REGMNE-—ZRERAEATENER
ELHEMERIMEEE S M B MUSNEREE . BRI , ER(CEM
ERARBEERFTEcRA™, EHEBEERAT | AUREAEREEDEINEAZ
EERENEED , B4R ED TEEBEZR SN  HEQRFEA ( public
perception ) FRI|H 2B, E-FEH'" , HLEMREAESEFRRN FTDA T
ZEEEE  ZhEFEREAEABEAZE SR FEERTEEEA™S
EHRAFEASE[ESOE LES (. mental connection ) BI AT, F K iE 3% B
REBESENE , BARSER KRN 2003 F Moseley v. V Secret Catalogue,
Inc.'™—5 | RIREINBAFRIR O,

ERZERLE  RABKR HERECH -SEER, cBRYE  FERE

108115 U.S.C.A. §1125(c)(1) (“...a famous mark that is distinctive, inherently or through acquired
distinctiveness,...”).

R REXMRG , BFBR Ringling Brothers.-Barnum & Bailey Combined Shows, Inc. v. Utah Division
of Travel Development, 170 F.3d 449 (4th Cir. 1999) (R4 BB EKRIEE); Nabisco, Inc. v. P.F.

Brands, Inc., 191 F.3d 208 (2d Cir. 1999) (ERERX L 2 EBBERE).

1083 Robert N. Klieger, Trademark Dilution: The Whittling Away of the Rational Basis for Trademark
Protection, 58 U. Prrt. L. Rev. 789, 840-41 (1997)..

1954 1d. at 840.

1085 1 R. Rep. No. 104-374, at 3 (1995).

1086 Klieger, supra note 245, at 841.

197 Moseley v. V Secret Catalogue, Inc., 537 U.S. 418, 123 S.Ct. 1115 (2003).

1088 14 at 428.
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BRESEEE. BmXEBD ( magnetism ) MFE"™ | BIFHRRRAKEREZEEMHTRZ
EBEBRRE 6 FREEFAFELEZRARNMZE  L—EABERBBERMUHEE ;
MRE , BRRICEBEBIHEE I 2RE , IBEFRAREREERYBZE
EERE  AEBY FTDA ZFAFRETREZNERE , REVUBBRRLAE
BAE%E, BI#E 058 KB ERT 2 Nabisco '™, # % Al A Ringling Bros ¥R & &
= EBT Victoria’s Secret BB EFEFZE, HIEFHA LERBEIENZ , TRE
BEERMEE  ERURBERCEHESER T ENEKRER  XEZEFLEXRHE
MIRT , WESHHEFRREAIME 2 EREER T IEEMRS , SAE GRS
REZBEZRN , Nabisco BB —ZTEBZE&HH ; MERRICEUREBHE DA
F#& , W Ringling Bros &' , AT EEHES AL HERTEREAMYE , BHK

EREEE"™,

SANREERITREZEE , s =B LB Times Mirror Magazines, Inc. v.
Las Vegas Sports News, L.L.C.—2'%, RGEMRLERE BEAEZHEE
BT EBEIZEZRESEM (identifying feature ) BEBABEHMBABRTEFREBIM |
HEBARTHREZAHEEEREZERMBE R , MERTEES 28 mRS
BEBE-R"Y, ZAhZhEZRN R A eEEEEEMEREEMERR
2 LAY (typicality ) o BIRRICEIAELE | BOLPFR A H A Sweet Six Factors £
HYEBEERRCHAUBEEMITE , ERCTFTEEEHEBMY , ERBHIL
Nabisco & , HEI Rz ENZER AR EKESREESMBUER™,

EEITREZN B ANEH AXBEB RS LT Victoria’s Secret B'™ | R
BE LA FTDA 2Rt , RIEREBTELHE RETEAHEREHERRE

1989 1 R. Rep. No. 104-374, at 3 (1995).

19 Nabisco, Inc. v. P.F. Brands, Inc., 191 F.3d 208 (2d Cir. 1999).
191 Ringling Bros., 170 F.3d 449.

192 Aoseley, 537 U.S. 418.

1993 Nabisco, Inc.,191 F.3d 208.

1994 Ringling Bros., 170 F.3d 449.

1993 14, at 452 (“To prove its statutory dilution claim, Ringling's burden therefore was to prove (1) that its
mark was a ‘famous’ one;...”; “At trial, Ringling put on essentially undisputed evidence demonstrating that
its mark had achieved ‘famous’...”).

19 Times Mirror Magazines, 212 F.3d 157.

197 1d. at 168 (citing I.P. Lund Trading, 163 F.3d at 47-48).
9% 1d. at 169.

1099 Moseley, 537 U.S. 418.

158



mZBENL ", SFEERRBOEEFREARERESRYBZEEER , It
EBENM2RCRBER.,. REBRUCERERNNARRAERE  KFSERIR
FTDA A LPBRE L BERHEGEK AL ( cause dilution ) “ZEHEFER , B
BEXERBREEERERR (actual dilution ) TIFME H AN ERXREZ
RICZEEE", BEEFBEERNAFTURR ? e ERERBREEUREE |
AARBERETHRERZEER L2 BRHE,

B, HEMKEERTR &S ERERABERRUEENFRTREEHSA
HABREESIFRZBRAERLZER"”  ZEREFAMEBHFRL R —1F
T, BEELEL2IHE | XX RERK FTDA 2Rt | HEEE B HEREER
ARSI 2EN"" , At Teesy AL BB REREAEEER 7T EERL ,
BRERBEARTEHSEZ "RILZEEERR ( direct evidence of dilution ) "™
—BEBFETUMHRRE. HX , EREABETLMEER (identica ) EEAES
BEZBET , B REIR ( circumstantial evidence ) #E %3 0] 58 it SE B BB A AL |
AIF—EEH#THEERAELS, RER-—MHELRNR/XTEZBERIRBEHREM
EHER—2RBETREEFAZEAEERMIEEEREBY , FKEEREBRK
ELE,

ERESAUBRBEAE I BEE K XA —MHEXSHNASXEE IR IR
ERRtzEFE , RELBERLEBHERCZERE  IRNFESANBEREBREKE
B, BEeiRER LR SRAREEEEEMEEEEERBRNEREE
2N, mgk—R , KILEXREERA—E BERESZEEER ( an inverted

10 74, at 433.

1T 14, at 433.

1102 1d.

19 1d. at 433-34.

104 14, at 434.

1105 1d.

1% 74 (citing Savin Corp. v. Savin Group, No. 02 Civ. 9377 SAS, 2003 WL 22451731 (S.D.N.Y. Oct. 24,
2003), rev'd by Savin Corp. v. Savin Group, 391 F.3d 439, 452 (2d Cir. 2004).).

"7 14, (citing Savin Corp. v. Savin Group, 391 F.3d 439, 452 (2d Cir. 2004), cert. denied by Savin Eng’rs,
P.C. v. Savin Corp., 126 S. Ct. 116 (2005); GMC v. Autovation Techs., 317 F. Supp. 2d 756, 764 (E.D.

Mich. 2004); Nike Inc. v. Variety Wholesalers, Inc., 274 F. Supp. 2d 1352, 1372 (S.D. Ga. 2003); 7-

Eleven, Inc. v. McEvoy, 300 F. Supp. 2d 352, 357 (D. Md. 2004)).

108 Beebe, supra note 1, at 691.
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theory of trademark infringement ) "1 : REEREABLAEF I ZEAFEEE
EHRFELERBZE K MRENMRZEASZZEERARTHEEHRRIR
(REM ) #BF @, FHARZANEEERHELUTR , FAEKRLA
THRERCCERET  BEUEEREERE  TBBRHRCEFEZRA
( misappropriation ) R IEERERE , BMERRIEBMLE (inaim ) , EEITHER
£ (inresult ) HFIE LD P ( virtually indistinguishable ) ',

ERRARMZERRRNRECRARE  UNSHREFEMUKRRES
FE K MARKEREAT 2 EBREAEEREREBERN CRE, RITZEZFRAHA
( multi-factors test ) R4 Z AR A5 —KGETEFL R 1999 FiRE 2 HIE R L2 EZ
THEREER  (OREEHEIANIMCEE. QFRFEHEHEEAZEL . QOF
EIEEUREABFTISE2 A6, HACAPRENRLIYE. REA/MEZER
OMNARERMIE=4BMEREN. OHBZHEEERBEBERR, OHE
EZ2AEBRE. HVEERBRF, QREABMBEZEENRAME ( adjective or
descriptive quality ) . (O REAZFEZEETUREFRAEZEL, 10EFERAEL
RN REZBE2RNR"?, ZBRFEBRUE B Sweet 7£ B I Mead Data Central,
Inc. v. Toyota Motor Sales, U.S.A;, Incl!'P—ZH-, BREMANMRRICEZ ASERELE .
(WEHFEEEHEB L. OMEERZELE, QEEEZIERE. (4
REEE. OEFABECERREE. OREABEZERERE"S

Mt " Sweet Six Factors , S/EERRER ZERRIRMER , Sweet S B EFREA N
MEEZHNRIELZE, EHNEHSSFERBINUERRRE K EREERERE
T, BoKEERRESRKEENMHE RBERBCE) NEE K mMBRERLIE

11091d-

lllold.

H Klieger, supra note 245, at 841.

M2 Nabisco, Inc.,191 F.3d at 217-22 (including “(a) Distinctiveness”, > (b) Similarity of the marks”, “(c)
Proximity of the products and likelihood of bridging the gap”, “(d) Interrelationship among the
distinctiveness of the senior mark”, “(e) Shared consumers and geographic limitations”, “(f) Sophistication
of consumers”, “(g) Actual confusion”, “(h) Adjectival or referential quality of the junior use”, “(i) Harm to
the junior user and delay by the senior user”, and “(j) Effect of senior's prior laxity in protecting the mark”).
113 Mead Data Cent., Inc. v. Toyota Motor Sales, U.S.A., Inc., 875 F.2d 1026, 1035 (2d Cir. 1989) (Sweet,
J., concurring).

"4 14 (“1) similarity of the marks 2) similarity of the products covered by the marks 3) sophistication of
consumers 4) predatory intent 5) renown of the senior mark 6) renown of the junior mark”).
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UBBEE""  FRAGERERFECENERER , HERKRERSEETRNZ
FR, EREREHEEM R 2 BIRFBUE"". Nabisco RARTRBIEHIET&E
ARBENEERABEZRILE  ZERFATURRIBEEZEE. HEX
HIEER[AERBE"", FE=XEZEPTZ Times Mirror Magazines, Inc. v. Las Vegas
Sports News, LL.C. —REET , Mead Data RZ ANIBERFEAHMABERFBCE
DMBREZER (offspring ) , HRRBBREBEM L ZHIET B E B,

MEREZHEAFEERENERETH , ZERYEEERGREEHRRRL
B= ? 88 —XEERBE R 1P, Lund Trading v. Kohler Co.''"— R |, R EKRAEREE
MR 2 RIS S HESZ IR Sweet Six Factors , RAEP R EBEL UMK
AEAEEANEEMERRER(CEEER", gl "TMEE@ZELE) BB
FEHENWRBEERBDZBBBRMIERL , EREMEEREBETEEHTE
R RERARPIARAFE=EHRE BERLHBEELZAEENS K MBAAWE
DERBTERE , BFESRIEER: MEMNE "HREEE, RERERTRLEEE
EFERLHREMZTARM , HEFFZTBREZLERLCAAEEN , BER
FEFEHINATTER, FARAERRLUTFIRAEFEABMECERREERS , BeeH
RUCKRERAZELREE  EEFARE—MAMUAR . EEHRELEZ R —IKRE
MHNEXITE K MEIZIRES/MEXHEBNSABEUBREHREET D,

BREES—RAIRKNZRZAAUHEBREFERILZENER , KZ2&
EXBREL+TOHNAEE, BB, Nabisco ZFREMEBTERILRER , A5 PF
Brands R AT 8E A Zh 7% B Nabisco EmER R EEER M2 ETERRA(DEA
FEASEEZENYE. QERMZBEBILE. QOMENEZZILLE. HKEHE
BEIEREIURGZBREERBEARINRESZSAERREETE , EEEHTEE

"5 polaroid Corp. v. Polarad Elecs. Corp., 287 F.2d 492, 495 (2d Cir.), cert. denied,368 U.S. 820, 82 S.Ct.
36, 7 L.Ed.2d 25 (1961) (“the strength of his make, the degree of similarity between the two marks, the
proximity of the products, the likelihood that the prior owner will bridge the gap, actual confusion, and the
reciprocal of defendant's good faith in adopting its own mark, the quality of defendant's product, and the
sophistication of the buyers.”).

"' Mead Data Cent., Inc., 875 F.2d at 1035.

M7 Nabisco, Inc., 191 F.3d at 217.

I8 Times Mirror Magarzines, Inc., 212 F.3d at 168.

"9 1P Lund Trading, 163 F.3d 27.

120 74 at 49-50 (citing 3 J. McCartHY, McCARTHY ON TRADEMARKS AND UNFAIR ComPETITION §§ 24:90.1,
24:94.1 (4th ed.1996)).

121 Nabisco, Inc., 191 F.3d at 222.
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PREEHHARYREGEEY , WAHEFQQ)W=ZERAAEEEREFTER
FRRECENZERE, FHXKIEERBRM El Lilly & Co. v. Natural Answers, Inc.1122
—RFAHH TERERLUE, HBEIZEE. AHEABBACERUREME
AEEHEE  HARBRBIEZ —RES, REAXARREZEMERRE : BE
B, REEcHBREL, FRKE EFFZERM V Secret Catalogue, Inc. v.
Mosdey's—% |, BIERBBIMEITCIMEME , B EMH AR 2 HIRIER, REH
FRUFLUHEERADP O ZBEERDEEAEAMEARTESRKRE , XEEAE
HRAOBROLEMRENEE L . FIBEBEFEER ( ordinary purchaser ) /OB RE
( mental qualities ) B LBV EEMAE"*. MSUE , UBHEXSRTH#HZ
RALER , SIFRRR TR HH ST RE R AT FRRME,

TDRARE , "ELEHEMERARESEREHT K BRARZBEEAZERR
FRERERLEA—HENEEERE , MAERERERZEMRILITE T
ftzBEs ZEMEA , TRESFEERRERIIEFRRCE, HF. X
EREELRE. ",  YEEMESEMRCERS "EHRLAER &8
HEABEAAMMEMECHERE BETERHRECEBBIME", 1 EAFRPALAH
FARERRBE  UMUZRERERBERFHE -—BERSFEREMRILZE
S (HZEE. BXERHEEIEERACHALEREE. QFBABRELERIEX
BEMCEE, QOFRHERABRLUSREEEEHMERACEE. )&
FEEZRACEE. ORBEIREREBIAMAAREEEEYREREHER
BB, OXEERABXEBEEZRFTEAEMERBE"™, LHEBFERT S
TEREZEREAFE T OERELF T2 ZEN , SEHBREMERRIL
BREZ TREM.

22 E]i Lilly & Co. v. Natural Answers, Inc., 233 F.3d 456 (7th Cir. 2000).
123 1d. at 468-69.
124 1d. at 469.

1125 \/ Secret Catalogue, Inc. v. Mosdley, 259 F.3d 464, 476-77 (6th Cir. 2001).
1126

Frank I. ScHecHTER, THE HistoricaL Founpations oF THE Law RELATING To TRaDEMARKS 164, 166 (1925).
12715 U.S.C.A. §1125(c)(1) (““...the owner of a famous mark... shall be entitled to an injunction against
another person who, at any time after the owner's mark has become famous, commences use of a mark or
trade name in commerce that is likely to cause dilution by blurring or dilution by tarnishment of the famous
mark, regardless of the presence or absence of actual or likely confusion, of competition, or of actual
economic injury.”).

12815 U.S.C.A. §1125(c)(2)(B) (“’dilution by blurring’ is association arising from the similarity between a
mark or trade name and a famous mark that impairs the distinctiveness of the famous mark™).

12995 U.S.C.A. §1125(c)(2)(B)(i)-(vi).
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B TDRA ZMEBAE2EERHAMBE R ER B M %L ( dilution by
blurring ) B2 55 # % 1t ( dilution by tamishing ) "™— 2 H B E#H4 A "B B
(‘association ) 1 o 22 Barton Beebe iR A UBIB AL, TDRA ZEMALHM
EXTE S ( four-part definition ) FTAER , EEBHRELNMABTRMER XL ZZ=E ',
B% , TDRAERESEVEAZAPRBZEE , LEHTREUREABSRELER
ZEZHEBZMELYE  B—1 (identity ) REE T L ( substantial or sufficient
similarity ) RiMmE , BRIBIRE —FAKKEX"? ., YHEHEHREABERESEE
MR EEBEZENBEDR , TDRA THXKEWEB 2 EBRBEBEII A EEHIR
ZARHEEBERREZ—,

Barton Beebe HULFEA , RITEZERER T ZREETIMZEEZUER
( empirical evidence ) , MABEEAMERERSEEIAUTE — 2 A= L HIER 0
AR, [E4H , Barton Beebe thZRABREEERMELUIMMERCHEINAD
B, MAXEBHAEBRES , BB "B cEHHLIRZHN', REYHE
ERIME4ACHEBEINFBRIREBLE , AR/EE TDRA XX "A &K
( likely to cause ) 1 , {BSEBTAF Rl A%EBD "2 AAE LM 2 B B ( association arising
from the similarity ) 4 lb—E# [ RAEBRIMEBLRNFEEEERMEEEE
A A FERBEC TR, BEEFLHEA—BEREEEA4ZHE ,
f£18 TDRA ZRLBAFRE  AJEBEREERAMB LS TR , BERZEZER
EIRBRABERR X,

4233 RILREBEZBE M

Barton Beebe B 2| , MEBEN EZREREURBEER R ERIKT
( drawing the teeth ) "' | KZEBMBRRICRB2RBEREEB 2 H K , FlINE

113015 U.S.C.A. §§1125(c)(1), (2)(B)&(C).
131 Beebe, supra note 172, at 1166.

132 14 at 1167.

1133 1d.

134 14 at 1169.

1135 Beebe, supra note 1, at 701 (citing Note, Dilution: Trademark Infringement or Will-O’-the-Wisp?, 77
Harv. L. Rev. 520, 528 (1964)).
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ZIGESEBT R TCPIP — 'S ; 2 FEBMEFEFEERRVTBHER , HI
N 28 MY KGESEBT A Ringling Bros —R'" i &, B , BE#HF KRB HE
BRABRENEEMARCERCRE , ZITREW ( compromise theory ) B{EMR RS
BERERKSKRAFFEAESEHRZIRE ( to protect intrasign relations of reference ) o
HERKETSEHREERBIMEARER B MARR (indecisiveness about the nature of
differential distinctiveness ) , AR BIIRAZE , ERRBIIMEHKE , KEFH 'S, A
m, HFEEEKBEZEBRNETE TR, WRFK Mosley RRIRHEMBIK , AR
ﬁmﬁt/ﬁLfiiﬁE’JEﬂﬂﬂiﬁo R AR =AY T A M ( perdurablhty) AT LA —fHEE

absolute or meaningless ) /A{KHAZF!% =P Jﬁiﬂ ?EE %‘H?Eﬂ REHETZEFHE 2
o AA Tk, DRMERFEARF AT 2 EIEMER ( local intramark relations of
signification ) Z A S R B R TR E ZEE B KR ( global intermark relations of

value ) "%

REANEEELSEHED , SIRAFREZEEB S ( semiotic value ) B , 57
B TEEMESS. ERMANE  SEHSFEAAEAZRSREEMSNGE
EREXRERE, EENERESCRERKERE  WRRAETATURFAE
(terms ) B , LEERECPHEMNE - ERBEEHRENG , FREBTEN ;
KE , Bl , EALEBH—HEAKFEIER ( the interdependent whole ) BEIRIRET |
WESSMEEEAR TR, 1 HEH BRI ERSAEHEEABRAREE
BECHREERFREMNES. EE—REMNBEEEBRERRBEER, m
EERBCKEFHART TN , RAENERITEREBNVEIERBR ( relations of
signification ) , BEEERIF ( relations of value ) ', FIBZBIMY K FEHEZ A
HmgZE b8 2 3 Bl M ( " distinctiveness of “requires “distinctiveness from” ) , T &
FIBERMAE LWERERRANBARTE  LBENtAE. ATEREHR
BERIMRREZHIGF ( "whittle away” ) IR , ERELEER L BB 2%

1136 TCPIP Holding Co., 244 F.3d 88 (2d Cir. 2001).

37 Ringling Bros.-Barnum & Bailey Combined Shows, Inc. v. Utah Division of Travel Development, 170

F.3d 449 (4th Cir. 1999), overruled in part by Moseley v. V Secret Catalogue, Inc., 537 U.S. 418 (2003).
138 Beebe, supra note 1, at 701.
139 1
1140
SAUSSURE, supra note 5, at 113.

14 Beebe, supra note 1, at 701.
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B, Mt - KBRS AERRBREBN., EHNREERE ( global, absolute,

systemic protection ) o

E Ringling Bros ZREEZH AR K ERRERSEHBER X TERE—&E
MR TEMBER T IR RBERE . TARER, —BRBSHG TE
ATRRSFFREEZRRERNERE , CHERERA—EM, B8R, ©
HOBEAMERBZEAENR , it , NEEREZELFAABLEZESE. 1 A
SHANBLARR , ENEREERREFRERE R 2FEBIE ( the blurring of a
trademark signifier’s distinctiveness of its signified or referent ) XL B4 28 HFIF |
BIFFRICAE"  EMARBEE R EERRE MR L BREBI N —&
# R ( one effect of the lessening of the trademark signifier’s dietinctiveness from other
signifiers ) o BT ERULEBEHER , ZRVAEZREER  FRRTESREZ
ZEFIMNAARERBN, RAZRBAMESHEEEBARAEMERYER
Y2 B ( the signifier’s distinctiveness of its signified or referent ) FX & BI8E'*,

A3HRE-BERRES Mt BRC —EREE-ERE 80O

R BEFRESN , EF R EEERRFREBEBERR , X
Dt EmE e , EMEB LSRR - REFREH R Y < RIFH 5%
( source distictiveness ) HE R HER AR AT REREHEN ZZE#H BI%
( differential distinctiveness ) » ML RBERBEN L 2MRE , RRFTEREE
RERBEAEBFERLERME K, EARFR2T , RARBEZRARE
AUEEASBHMEAFOLZRRILRE  RERERUHEERBRIZER
POBRERERELSEEQARESR,

FlaEEREE -2 SEER  BRY , EHFFHYEEREREBELE
B—ERERBEESERESEMES Y —Em (HRY , tRREEEE LB PE
BB RIS EEM ( particular product ) » T EFHFHIFERFAEFLILELE T1E

142 Ringling Bros., 170 F.3d at 455-56.
1143 Beebe, supra note 1, at 702.
144 1

165



ARERBBRAE TR EEMZEERMNORERLH . 2HEREARMEZFE
EmRE ( disassociation ) » FHULESI LR THEM | BI5  BREBEM LI
ERMRLEE  EE#HEREFERCEERR BB REnERY.
EE<zREBER.

Hit , EMR L ERRERHEREREME , RELRBEFAMECER , 5
BRTAZER L —EScFR  #RILEREZTRES BRELAFARRCE
—t, S THEED. BHE IR EREEERBECEEAIMRERER/R

AERAEXBRIMERAR "EFER, IREERNE , —BTREBERILEHE
E2RREUEND S, BUEERE , MEXRZEERE  TREIBREREE
BE, QLEETRLERN LR - EFMRRECABERUET X,

S5, BIE TDRA ERHP AN MERCERABTER "RACEMEBE
LA Barton Beebe FTRE "5 R 2B EEIRAE FEAH BUR H A BE 5 iz L B8 Bl M 1Y —
BRER, FEIHESEMERER. EE (HWR EXZRE  QFHIRETE
ARRUARRCERESEERRBLZLOEER  WERTEEFTEHERE.
HEERALERARMESREEEEREERS. BEARZE R A RIRE B 1% 2 5
BEE A ZEEENRASTERRERRT 2B, B, Rig  HREEER
RETENCHE  AMEREEALAEREROHSEFAZEF  EEHRE
REZRBIMECAMCERBAIEEZINEMRCERMUFR ? EHRER , £
BRI ESHREREBREMEIBERM <ENERATE , ERAREFER
RElE 2 ZEBAI N A AAEE RE B RRH B 2

RERMAEEHIEE R E [ Barton Becbe AR EREHERERAMER
RE , BAIEERERCHINASREREERECs ML BEEBEEFERAZB R ¢
B2 (good-will ) , EEHAERRREEIACHE=ERE Pz "FiE. , A
AEEFRIVERLEEBATEANEEY , GERR  c=_REZEZELRNG
BERFMHERCEERR  RECAREBANBUEREZRAFIME 2 HES - &
HEERTREEEMGRE. ¥A. DEtz2BRIR  EEZHERATSE LRERE
RAAEHHEBEEFERERBZME  fIUREER. mEREEE , HEE
BUEPERRE , LEE, AEZHEZEENCKRETREME (RARE
EZW ) EERY (EmZAIL)  BERA—RZZHRERE , MKBHEERSE

166



ZRESEESRZEmZ L.

hEEENEESEE , REFTARZHE , EXRAKEXFEERIE
IR EEmERY  BRYFEEEATREREUSIERERRCER , RN
SmBBATEASEECERER, TUR  FELSHERANZBHER | &
BEER. EREEZHRERARBREED , K2BEIHE  EEHETS
W AERFERCHRUARAETECRERMER, ERiR , MEMEKRA
KA EE  ZESHAREEARECERAATRERAEREAEOZY M ;
BETHEXL, "EABREAZREL "%

B o

EEYmMZZLDERT AE ( meta-narrative ) T/ NNEE - SIRAETE
= EVIAN = PERRIER iR/, ROLLS-ROYCE#E, L BEZRE. URTHER
SEFTHA . M , 7 Barton Beebe WEBRFRE ST AR SELES | B
FERIIBR/PNNBIERETR , Becbe LLFMABEMEERT 2 RFHREME ( sign
value ) RAETREEEZZ P, MUERSER TR ILEEREEREHZE
BUENRE  REZERIEERARBRBRIERE TAZFERA?EAXXET—E
BER: BARREEZEREREERAERERRPERZERANE |, BERFRE
MEREEACZES , EHFERNAREBZERIM. ATHEMNET —EFHMAT
WUt , AEE I ERFE A Barton Beebe R R EEZRIR , £1TAREERERF
NEAHE  LHEBRELEERENIRREREHE=EEE P (RR) FE
BEHRY B  EERAERTEECSERENERELR , LAFET —EW
HiMURZEHMRNEER , Bt EEEREHRUE A,

43.1 PFIREE

FISREME (signvalue ) EHEERTFREREANRIBE  BEENR "5
7 BF (status goods ) 1 EEEREME, B, BE, BH, FrumHRESA—F2H
NEEESN , WERRBERFEREE (use value ) EERXHREE ( exchange value ) ZIh
MESK (utilitarianism ) B2 . FBEFEREECAR. EEMREHBEE".
EHBHT  FREEREABEN—ERRER . —EARERAUREERE

145 Davip A. Aaker, BUILDING STRONG BRANDS 99 (1996).
1146

Beebe, supra note 1, at 642.
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LERAEE, AP —BRERTaRbI 280", {8 Barton Beebe FELLWEE R
THKEBEEMRNDFMNEETA ZHFREERS, MEABTHF I ( Jean
Baudrillard ) RHifEmAPZHERNHREER K BESEBURERENX "EEEAN
HERE  2EIRBERERNAREEHNS . FREERENVE—AREnMEHERA
HFMEAREmZEZEEE , RZAREREMAI L2 %, 8% ( differentiate )
HHBE 2N,

HREELFTXASARNBER, FTEMENRE K MRIREERNR
7 [ER (RBLABER M X Z R EHZEMRE R (marginal difference) ) ZEM S R
ME R ( conspicuous display ) '*, FREEA/INE., HERT. BERHRNEZER
NEBEE  FXLZZERAMEZEER (performed ) , BNEEFBEEE '/
M ( commercial magnetism ) 1 ZHMRAE'", FBEFIENR , 5|PHEE
BTEEERXURE , AEREEM N2 — , XIEFREEES ',

HREEBIREHRE , HEBOSREBAECEREURERZFHRER , B
TARREMEERICEERZEER BERLAREERHERZEAM  AH
BHZREE, EMNEEERTERRMECER K MEBERmENARER .
HEHMAMEZME, MKRERE™, B0 HF McDONALD’S R B AR HE &
ER, RIES , DBRALEES. tHER  E8AEREMEmEZZAIM
mEEEEARUREREER , 10 IBM RARBHEE K. COKE LK PEPSI X%
FREZS, TESTHESRZER  —BESRAEENMENFEETHEE L
P ERERNIEHEEET2HBY , TR HEEHREBEMRREZRE ;
MAMBHNBERBIHRIFEER  ERAREMNEMDRE , UREMREMIEHE
BETANEEEM, AFEEREBARERAZENITELEE ( theindudtria

"7 1d. at 643.

148 p 1

19 14, (citing JEAN BAUDRILLARD, THE CoNsUMER SocteTy: MYTHS AND STRUCTURES 90 (Chris Turner trans.,
Sage Publ'ns 1998) (1970)).

1150 71

114, at 643-44.

152 1d. at 644.

1s3 g

"4 1d. at 644-45.
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production of differences ) ''*,

432 RFHBIME e RPRAZRBAIME cBE R —EBE

RHEEEEHELZER  BE_EMIWRZBERFEREES RFERE
. IKBEBEBRRRER , EXHEEESER. EAMZKRE, Ab4LiticTE4
BURHEHERERRTAHmMRAREES F2EHFHTE , BABTIEAF
hESE, EFcEE,. B, ETAELL¥ERRZHETHEE  fINKE
Wi, REHE, RAEGZEHEURBRTSEZRE , EHHEERERLE
BREEBEEER LAESEOCERZEERE , AEEMEEREEXEEYS
BE— BEEUIURERZKIE , BN, ZRE, EERFEREET EIETF
BB 25 (atheory of goodwill ) , BIRER —mEREFMEMREL BZFRE",

Barton Beebeb A R HERESEFMBERNRKCEER K, g% , tEE
BB TEREEERELEBERAENEERECHRF  REERE FF.
BAazBE —EEBmE BERZIIRBZVERNEE K MEETBRR
2, hHEEREECENETRERMEERERBRIRWRECHE  ZE2ERE
NWREHEEE K MIEEEEIRAREZIEEZREBECREES, Hiit , BHEER
AREBBEREE , EREN  EEXTRZEZLSER  AEEERNEBERERS
( "transcendental signified” ) "', MERRFRER , FEBELRHEFEEZHR
WAER  RERERE—, BE , IFEESIARATZRE,

EESEL FHBERULENESTER 2 B KRR (" nomenclaturist”
assumption ) : FRANDEMBREREVE S cER , A AFHAREE, EEEMER
WA E R ( mutually constitute ) ', HFIFHBUBSHEAHE , FASHEES
FEMRBRECEW  ERERAEEE CBRMEE  BIRRATE AR OE LK

155 Jean BaupRILLARD, THE CoNSUMER SociETY: MyYTHS AND STRUCTURES 88 (Chris Turner trans., Sage Publ'ns
1998) (1970)

1136 Beebe, supra note 1, at 678.

157 14 at 679.

1s8 g1

159 11

160 14 at 679-80.
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—Ef., TEERBNRERE , YAESRE-DREZRE'", HERERL
ERERESELcwERE , REBEEZBREREER  HEET —EHES
BEREFZNHENEBRER , ENAATURESINEEHERBEEZZBEYUGHHRREHE
BeE—RKER, ErHBREABEMEEZAIEMEAE B LIEBEERERR
AV L 2B R, EEEEET | eEREmE EurisRlEEE — iR |
W& B MM (articulate ) ', Barton Beebeb 524 , MMIREMNEHA—ERAEE
HEZREE  FHATR "HMEZIHFHKZESIZE ( the semiotic engine of the
mark ) 1 » HEREEEB 2 —TLHEBREURERLRE , KERRLRAEEH
BERAYRKRB|BARBLCEY EESIZNEH N , RERUNERRKREEZ
BENRBRE—SIRRRM—ZATIE ; 8152 , Barton Beebe BIRIINRARBEE
EHE-—RRBREZME  LEEASIRRRFZEEE  YARKEREQHRE
FE—RBRAZAE , EECEBER.

Barton Beebeb o ma T MEZ RENEZHEEER , A“RR—FHAUWSHE—
BEELEZER (alegal fiction) o WEBERRERFMEZ TRNEZ  HEM
REMUEHR , fINHF R RBEZEEYRNIRRE—ERATAREN ,
WEHEHBEEEARE-—SHRE"s it , RENFE LEHEXRERFETS
EEAYARR , ARt REREAERRRE K EEAREER T ERTBEE ,
EmE 5 (identity ) WIFHEMBEFREREMARE , BEHEAEBIBERERMNA
By FRNELHARTZLEEEIHESE K MEIZIHREZHAT,

FH, HRMREEZAH  HEEHESRERERAFIMZRB R IR
B2 AHEMERBEZAEER —XHMASHZE. #FEREEREZ
EEER - BREMEBEEMEBRBRIMEREELEREAS ( semantic )
ZEE K BRZREF "EEZESF ( symbol of the excellence ) 4 ', #HFIIFLHR

01 1d. at 680.
162 14, (citing Jacques Derrida, Of Grammatology 125-38 (Gayatri Chakravorty Spivak trans., Johns
Hopkins Univ. Press1976) (1967)).
1163

1d.
1% 1d. at 680-81 (citing Frank 1. Schechter, The Rational Basis of Trademark Protection, 40 Harv. L. Rev.
813, 818 (1927)).

1165 147 at 681.
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Bt —EHHER . BHEM (uniqueness ) "', B —1M ( sigularity ) ", 1@
B8 ™ ( individuality ) "® ., B % ( identity ) "® . ¥& 4 W 5| 55 ( arresting
uniqueness ) ''°, BTG ( unique and different ) ''"'& % , Barton Beebe 1§ i H A
HEEHHETBWZE (emptimess ) , MHFERFAZENEAHR . FXEHEEE
BREMIFARIZEIEARBR , IBIFMER ST ( uniqueness per se ) ZRE'
FRAMERANR K BECEEREEETREEETHERSZHAREY . T=RES
B, THFEFE  BEftTRER"", KEEREMEECEZEELFEECERER
B G MEXFARHNERER ; sEEELLER, KER K ERAKETFHEERHE
A EEEZEZE K ERERNREAEL—FSEMNS AN, NMEHFHAR
BRI FREENKRERARRXEN , MIEREBEHEZN , eBIER—
BmhBEE (logoshock ) : MIEHIIRIE ( presence ) HIEFE ( absence ) FEFREER L0
B—FEERORSE , LEEHEFTIEE  CRESESYUNTRE. HFEEURE

FHEE ( as commenter, an interlocutor, a readjuster of the usual ) "',

BRFEENENABLRTE , HMRTAEF 2 "RR, &, #FESXK
BREKY (ERRE )  RERESSEREZETBE. W8k , BEEER
tBEREECEBABR =B REEEAGFELERFERC=EEE, HBER
BREMERE  (WVHEEEEYR(ERLZERRE ) MIERR (AaRkEZ
BEE). QEELEEEREBLEMIELER ( means, notends ) : FHIEEXEREZR
R, mEASAREENREHE", BEREEZRE , CHREEREEAKE
E ML KR RIE ( the commodification of distinction ) , ‘@&, HERFHEENH
BEEIE, AHERTAF (MEARES ) WARKEE (asign economy of

“semiurg[y]” rather than “metallyrg[y]” ) """ : Gl B R EF ZT LB HF ( Music

1166 Schechter, supra note 161, at 822.
187 1d. at 831.

168 14 at 822.

1% 1d. at 827.

170 14 at 830.

" rd. at 831,

17 Beebe, supra note 1, at 682.

"7 1d. at 682.

174

175 14 (citing Leslie Savan, Logo-rrhea, ViLLace Voice 47, Nov. 24, 1992).
176 1d. at 656.

"7 g, (citing Jean BaupriLLarp, For A CriTiQUE oF THE Poriticar Economy oF THE SigN 185, (Charles Levin
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Video ) MR GRIEETH, MEBRFHREREEBEREANERY , YHEK
EHFE (BE ) BEHERYWZBE ( the merger of the signified and referent ) , B4
THRAERC—ERE,

RREBEE2EEED  HERAMRARARERFEZAR , YEAERLE
ERESESCRBEHB S RUEMMK AR ( goods in their own right ) , LLEFH
T, HRYERIEERE, HERFECMEEYKYEE , EREERERE
MEE"", NMEHEERMEEIN : "BESH , E2URUKEERESSHE
( self-referentiality ) Z¥EHIZRZ1E , MIFESBZ2EY , HKRY , AR AHBEETEA
B EXBELEENERBERFERRES ARG, ") ERHE_EBEP
EmREREAERYGITEEEEMSRN , ERLERENETEREERE
EPNEERARG2BE X EARSEHUBEREE2EXZ R XRERL ",
MREFNHBRAZH-—HRY , FBELEFEZHRYUSEREEELRS b2
B REZEEARBRFEAZEENARERER ( commodity-form ) '8!, £
ERE—ESRHN THRERM (patchcases” ) 4 B, BXEEBIBEC —EBE
BERZEBFMEZEREYRES. BARSREPTARCHRY , HISEBHEER
ZRHE"™, EERLE  Z8R4PEFRA, AN ZH s BT BRERERE
B (analibi ) ZINEE , HRYRDSRLEFHRREMNEZEZLER"Y,

433 ZEZHIEEIE ( the floating signifier ) EEEEFF ( the hypermark )

HBTHRYE (KR ) ek, RREERY "E— (B8 ) i .
HEzEB, LE_ERR , THEREAREEMR , REAXS ZFBIMEATF
ELSEASEY (HIMERRE ). (KR ) AIEEEKRYEER , E—RTHE

trans., Telos Press 1981) (1972)).
78 1d. at 657-78.
7 1d. at 657 (citing MaRrk Poster, THE MoDE oF INFoRMATION 13 (1990)).

180 14 at 659 (citing Boston Prof'l Hockey Ass'n, Inc. v. Dallas Cap & Emblem Mfg., Inc., 510 F.2d 1004
(5th Cir. 1975); Nat'l Football League Props., Inc. v. Consumer Enters., Inc., (Ill. App. 1975); Nat'l
Football League Props., Inc. v. Dallas Cap & Emblem Mfg., Inc., 185 U.S.P.Q. (BNA) 554 (1ll. App. Ct.
1975); Nat'l Football League Props., Inc. v. Consumer Enters., Inc., 180 U.S.P.Q. (BNA) 90 (1ll. App.
1973)).

8L ra. (“He is the commodity-form about which the trademark is designed to convey information.”).

182 1d. at 659-661.

183 14 at 661.
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BREBEMEOREEMTEHBAIGIFRECRERS, M (B8 )FFiE, A
BIRTLAERE  AREELEERZRZERNIALATREES.

MBREFARE  BEENESEFR , CAFEZESEFEAMKRME
FER N, RETEH —BHERR | REEABMBEREARE BT

WEEEF (articulated ) , WIEBREER K", Wk —F "FEZFHEEE ( “floating
signifier ) 1 HFFEOHELBEREERE , EEZXMEABEEIHSEE , U
BB REER T — =R 2B (an empty category ) ; EHIBEET , —FF5%
EEEWREH "EHME (asign “only means that it means” ) "%

MEDREE , B MuET#EMETNAEE ( hyperreality ) EARARER |
EHEETREASAREEBHRAEFEBNES "HE) &R  ERLE
BEHREENREZUREEREEERA. ZERXTRAPZHER , BIEEEE
g CREM? ) 0 "TEEENERIEREBRBEMAABR , UFURERZ
T L. ... FRNBER REXBESEYNEERE  FRRRESEH. &
ERURERANKRE, .. REERKEREENETER K mMEERST —BEZ2ORHN
BiA. REBERP , ZEEXHEIRED (EEEMEZER ) L, BRA
EE2EB MR EFTBHEBIMYE ( There is only distinctiveness from, not of. ) o ¥

MHEDESHNEED , BHENFRA "EXFH ("form-sign” ) 1 : TR
HRBERNERTLTENMES IEUARESRYEER TRIENEL MAERER ,
ERER—E M THERX{LER ( a generalized formalization ) , FEHPHIFF
BRIEE (refersback ) FAEHREFH < THE, K MIREINHBSEE, . &
RABESEASEY. CREBEINEEEBRFIRARREDL AR, IE
HERL KA B FFIRIE (a semiurgical manipulation ) , ENEHB 7T HEHE (a
structured simulation ) , Z &, %,

EMERERLABEEBE ( the monadic structuration ) : LLEEIEEIEZEY 2

184 14 at 667.
1185 Id
1186 17 at 668.

87 1d. at 668-69 (citing JEAN BAUDRILLARD, SyMBoOLIC EXCHANGE AND DEaTH 6-7 (Ian Hamilton Grant trans.,
Sage Publ'ns 1993)).

1188 14, at 683 (citing JEan BaupriLLarD, TaE MirroOR OF ProDUCTION 127-28 (Mark Poster trans., 1975)).
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B, HEWERR2ES , MARKFES cERLER  SHYMMNEz@mmR
FTEREAEZERE A HERZFHNENLE"Y, eMLERREEAEREE
B2zl KREXTEHE=ERENZTLHEER , IRAHFEMRH, "AR
(implosion ) 4 " : KB F , BERFGERABMERERE AL BERBHEE,
M, BEAFLE  BEHFLREEHRREFREFEABESRFZEXTR
MR BERINER",

AEERRRTEREE—EE— T REECEFBRE , YEHREEERZ
T8, FLEF , SE-FHARTREERHREHURTEBTEAEEEZER
— 5, BHRERREICAENENRNAZ I FRERLERE CBRE.

1139 14 at 669.

190 14, (citing GAry GENoskO, McLUHAN AND BAUDRILLARD: THE MastErs oF ImpLosION (1999)).

191 14 at 683.
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=, MHER

51 ZERK
5.1 BEERPZZERRK
5.1.1.1 EFAM (informative ) EZENAR M ( persuasive )
5.1.1.2 ThEEM ( functional ) EZTEEME ( emotional )
5.1.1.3 FREZINEE ( identification ) . EFAZIEE ( the informational
function ) B2 RETHEE ( the idealization function )
5.1.2 B3R ( denotation ) EE5| B, ( connotation ) Z ZERFHRRMR | EFIEHET
5K ( Hjelmslev ) B2 4%

5.2 #® . B4 ( Roland Barthes ) #5528

52,1 BEEER—EER

522 WEEERA—ERREBRR

523 EREBE

524 BEER

52.5 AEEWEFSE

526 HFEEREBNES

527 MRABERGEBRARE

52.8 WEEREBUAILNER

529 GE®E
52.9.1 AP ERE
5292 BEMFAHE
5293 52 FRE
5294 A&ERE
5295 BBFthF £
5296 mEMNE
52.9.7 EERR

5.2.10 HEEH L EM K R H
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5.1 ZERM

511 BREERPZZERRK

1942 £ Mishawaka Rubber & Woolen Mfg. Co. v. S. S. Kresge Co.!"? &R # |
Frankfurt ZEREERRERHEERSY  BRATRAR—BER LN AFAEAA ,
Bt EEMFESINELS  EEEME R ATHRRMYE ( desirability ) , FHEHEE
RERBRMEREBRIARNS, #EEBK L , AR LR Tiffany & Co. v. Boston
Club Inc™* —RRBRETEEZEHEERTER £ & 2 ®E ( prestigious
connotations ) 1% | # X DC Comics Inc. v. Unlimited Monkey Business, Inc. %2 12
R#EE8FEEA (SUPERMAN ) B8 HZ B A ( WONDERWOMAN ) AR ZE
REE 5| A #& ( denotation and connotation ) '; AIRE¥ R EBERIBE 17, LT RIIRETER
RPN BEERAFRAMEG CZBRAGE , YHEHESLERTE , ME. 5|8/
REFZERBRRHEZAA,

5.1.1.1 EFAM ( informative ) EREIPRME ( persuasive )

Ralph S. Brown, Jr.JA 1948 FEN B M A EERF I ( advertising forms ) ZRILKI S
B2ZERR , UEREREBREHRETZ2ER. HEAZERFHEZRIE
AR EEHAVEAREES INEEEKER ( stream of commerce ) , BREEE
REBONESEREROM , HEHRS "REFHRE, BRP , EEH I
EREEBAREEARZEN"”. BEBL K HZEESCHERETEEA . M
ERBRURFEEEE"”, BRRESTRLE —BEELEFNREEL  ERARE.

192 Mishawaka Rubber & Woolen Mfg. Co. v. S. S. Kresge Co., 316 U.S. 203 (1942).
"% 1d. at 208.

194 Tiffany & Co. v. Boston Club, Inc., 231 F. Supp. 836 (D. Mass. 1964).

1% 1d. at 844,

1% D € Comics Inc. v. Unlimited Monkey Business, Inc., 598 F.Supp. 110 (1984).
"7 1d. at 116.

198 Ralph S. Brown, Jr., Advertising and the Public Interest: Legal Protection of Trade Symbols , 57 YALE L.
J. 1165, 1168 (1948).

19 1d. at 1168-69 (1948).
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IR, BB, AR, $1F. SERETERMEE™  LHEREAFRERBIKAR
BRLEBFR, BRAUKFESHEE. ik, E@E. RAZTEMBRZEE.
EEEE. M. BEEFERERFER™, LFERKE , HFFRIIEE ( symbolic
function ) ZFRHEBK T EMNEHRENY : FALMWERUKRRE ( brevity and
continuity ) , Rt BEREFAENATMAHLESEE

BEEERERETMEEERCERLSR A BEZBLIUSBHRFAK K EEE
BXFENHFZRTREFEEA , AREZEEZR2RE™, Hit , FIELRE
HBE  TEXERESENANSZHE L ERS LLIEBHERFIHR ( trade symbols ) B
BFMEERMEIIRE ™, REEETHEARHME2BHR. MBEAMLDGE , RIE
BEARREREMHARIR ( the source of goods ) . 2RJREE ( the reputation of that
source ) AR EMZAHKIMEE ( satisfaction with the goods themselves ) =& ' ; &
PRt Th8E B & B PR M B & B 1 ( persuasive advertising value ) A R FFSR A EEE

(intrinsic symbol value ) %,

Ralph S. Brown, Jr.584 , BRIt EZHE MRS ( manifold nature ) : B fmRIR.
REEHE, ERASNREE, BREESEE. FREREEE , RERFRR
ELrEERENEIR, I=FEA&EAY , NESRECEENMARRE , R-FAR
=, BECMEBEERE—FER A REBELEARE. 8. ERLEEZEAH
EATAREHRER _-EY, FAZAZEREL A (IEEESEEEZRK
=), ZEFNEEUE (social utility ) , EXEBRRTISFEERERER , TR
EHZFEEMTEZH R, UMESERLEERFEEZHK.

Ralph S. Brown, Jr2 &% , BEERRHERKEZ LHNWE, Bk, YEKETRE

1200 74, at 1165-66.
1201 7d. at 1184-1185.
1202 14 at 1185.

1203 14 at 1166-67.
1204 Id.

1205 14 at 1205.

1206 Id.

1207 14, at 1205.

1208 14, (“There seems little reason why the courts should recognize or protect interests deriving

from it.”)
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MEAES. METRIFEFAMIEZEHR , BEEEE ( wastefulness )
EMRBREARELTENCRE, IRRAEATHFE, ZETE LB S
Z B (rent-seeking ) TTRAMNFIZR. Hlt , EEFSENKBTSHRF , WHKE
BIMARRTER , IRMEEHFRTSEFHEREAERFAES ; PXEFRE
TRERABURALE,. ARMmE., BERREBER , EMRARREEESE
ERAMNENERERETMACESEHE . YERLEFRNRAS , BERES
BRCEABENGEHER  EF-NA%  BAERSABTHRFEN. BFS
=EE/ER , YEEWIBAZRAZABE,

WERRARBHEBEER R KBS ( economic waste ) , HHEIEEEIRE
( distortion of consumer choice ) Z 2 , A& Klieger EAFTEE, HABARAZM
FRBERMMAZ , RABERERBEIM2ER"" , EHSHEICHREERGRE
RZRBER , BFRETXEATUREE =B IEERRERN LBREE
R WERSRBEHMRUERHERAENEEREENERTEM" | 9E

8 =
1= /I Bo

BRABMRS  IXABRMEIIEZEET | NREERS  RERABI
BE (BLS)RHIZEKE  BRERYNRE "B, SEERERE LSRE
EETHBHER"", XS BEIRRANEEERALEE  TXTREBSTXK
MELERYEERREEALER (denote ) FIRTE FRER , RARBMUS
ERIERSE_SES  FUFFRE, LEEHEREESHEL K8
EESHAEBINEEEEMAZBALEE (298 BER ) WEERES
M, HRAMHEERE_EESERERRRABNER  MAERKBES,

29 1d. at 1206.
1210
Id. at 1170-84.
21 14, at 1206 (“Unchecked, it would no doubt patent the wheel, copyright the alphabet, and register the
sun and moon as exclusive trade-marks.”).
PPEBRE—F 1.3 2R,
1213 Brown, supra note 7, at 1187, 1188, 1190 (“The informative functions of trade symbols...as part of a

larger campaign of persuasion.”) (“...which connote...are given protection if ...they informatively
denote...”) (“The same trade symbol serves both functions-the informative and the persuasive.”).

21 1d. at 1188.
1215 14 at 1192-94. 5 ERSEBRLAE B A5 IE ( reputation rationale ) , JRIFH RN FE B EMR TR

BRI,
1216 77 at 1188.
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RANAEMS , IE_ERREERAZEmRAN , HEEKR , —EEEE
EFMIRECER, B, NARBEEBIMEEEERREEREZRE , FRRA
EERRZKFmELERHFFER,

5.1.1.2 TheetE ( functional ) E2HE R ( emotional )

BN —{LZ8 & Jerre B. Swann , B EHE, mERATEESP2FRE , RHEE
REEZBBEMRER , £#THELNLN. HERSEEREBERIEABEREHR
ZEER K RRAFETEESKBZAEKEN 2R UREERKNETREREE
BEZ 2B —1 ( protecting the singularity of a brand’s total definition ) , B Z H &4
ETERFHEOEECERLN , MUEAREMEE""; AmER "B, B
BREECERAEAER , AHRTFEIEMA ( misappropriation ) EXREF , BIE#E
By 2R 2 BB A ( communicative clarity ) , REEHE I ISR E L B E B
% ( substantial association ) T2/, U EEFARLREELTREELT , ELEZE
SRRABEMFFFAPTE MM (technical)) AB , FARSHE , BERETER
¥, &2 HIhEE B IR ( function level ) B 15 B 4 JE IR ( emotional

level ) '

RIBEMER , BETEE , MEHHBEREAN , VHRBESEERME ,
EIRtEEXRECHNEAEE (dataclusters) , BETEEXRENEA : FREN
fE. REBRE. REHE., HE, KRB, A%, B, HEKESE  BEEE

ESHBRRZHAATBIRE K MAX——HERB. MRABREER K BE&
AlE "HREABNERR, , EEEHNEEMEF ( self-perpetuating ) Z A , X
HAEEEZER. LERBRETHEERS BEBERLES A FHEmRHNAME
ERENZFzENER , ERLEMENERARELIEN TNEES A ( walking
billboard ) 1 ''s FTLABAK, BEFZmENASHSTUELL AEEMEF R 2R
B, A BRAEEESHTN—BrFRE , T EXRLZEEHERES | RRRERILRS

1217 Jerre B. Swann, Dilution Redefined for the Year 2000, 90 Trapemark Rep. 823, 824, 846 (2000).
218 14, at 823-24.

29 1d. at 844.

1220 1

1221 1d. at 845.
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BZE M ( Gestalt or charisma ) 2, RIFHAFRETR , RE ( stimulus ) Z B
Y58 ( set of attributes ) BR(DABNMERNFERNREEF , QFEHBBERE MR
HMEMEER ; QEEETEFETTASRELLZRIBATHE", Rt , WK
ERBRZmBENARER  FERE T =N ERETREXBEEAMME 2@
M : AEEM ( memorability ) . ZIBEMER A ( functional content ) BEEEBMER A

( emotional content ) o

AREMTEEHFRERPARE —H2EE , E2iSKARENRER
HMNKE (faneffect ) EEHR I Y A HMEE—FRZBEERE ( association
sef[s] ) AERBMMBEBAR , MBLZNEEEE-BREBE REFER D ABIRE
DERY , FREBETERFRAEMBEIERBEL TS, FS-EEHD , &E
MRS K BANRHEZESEE  HABAMmMBZERA® A ( information
import ) FEZFTENTEMRENUBRB KA ENFTERERAE , A cREMEE
BRELC: "TRILER TEEARBLFERZERYF2miE. B TEHKEFERRE
PERMERCMmE BNER) |, KBEAMBEREMRCER . E-HEAZA
A, BREERANEEESTIET EEMEREE ( affirmative associations ) '2° | L &R
2ARLEEPINAL . FEZHORFERMERE , RIERASIRHE MR
BREMEREZ MESBETAZSHHMGEcEHELER  HEBAMMEERKET
BY, fREMR , #RAERKRESHERHES | HER , BEANERBEXN LRE 2D
REERAEBERMERE , REITeHEIREBXEEREBACED , #EF S
Frhzo|lRREE , RABIBERINESIEZIEMEREF,

EBEEAMMERMAREL , FERBR(CERA S LK Lanham Act FRET
ZBE  BARBLLARBHEHAN  DABEAME-BERAXAELIER™, B
2, BRLFEECRBEENRILARBEZEBECE -  XAKRESR &

1222 1. at 845-46.

123 14, at 852 (citing Alexander F. Simonson, How and When Do Trademarks Dilute: A Behavioral
Framework to Judge “Likelihood” of Dilution, 83 TrapeEmark REep. 149, 159-61 (1993).).

1224 1d. at 847-48.

1225 14 at 851 (citing Richard A. Posner, When Is Parody Fair Use?, 21 JOURNAL oF LEGAL STubiEs 67, 75
(1992) (“Dilution is, thus, the difference between a brand with a meaning substantially in the abstract, and a
brand with a substantial meaning only in context or after cueing”)).

1226 14. at 850.
1227 14, at 852.
1228 14 at 855.
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EERFHEBE  BE—HAERE™,

5.1.1.3 ZREIEE ( identification ) . EFAZNEE ( the informational function ) BEE

REINBE ( the idealization function )

Jerre B. Swann REEEBZA—RXEF , FEABHBREIBEINEMUADE .
HFER  EEUEREUHENRZEBIETUERs H=EABEBEEZSR : (1)
RE (idnetify ) , HER ( denote ) —E—ZMHESHKE. 2)BEH (inform ) ,
UZFRECEEAERMBEEERR. QBB ( idealize ) , H 5l H
(connote ) HHBEEERAEMB IR (image ) %

ME—ESR K EEHEEFLFFTEME ( unadulterated clarity ) 2 FRE
Mite , BBR L BB R AR Nabisco SE BT 8 TCPIP, Inc. & B #i B AR A R AL B PR ER 3L
ZEBFHE (common word ) HBBR & : X AR B XKL FTRE

TAMERICAN, DELTA, UNITED: , ##EEfR2EEE" ; F-HBBESRR
EXEEEAEELAEAR  THEVEARERSHZERES , R E=H
SR, ELHFEAAMRUTHEEMEZERRENESHRR , cMBERER
RA. WMHW4E, Jerre B. Swann XM REEE B ( intuitive approach ) HIRLIRE |
MEEHAZER—B TR, EEBES— KBTI IEVETFRENEZEHERR
BEFREELBF 313S #2E ( the three I, three S combination ) & : TEERE R
., BH, BEL, ERMRBANEE) . EhEZBLERREREASRARK
FEBZ AMURE>, EHEBERLT , ZEEASFEREBIRICEELBR
—EUHEBZ (incipient concept ) , AEFTMHE K EE2HEXRE. EFEmR
B2 WL EEGZERBE , TEHEREEZHEZIHEEL, BAF , EEEHRE

12 1d. at 859.

129 Jerre B. Swann, An Intuitive Approach to Dilution, 89 Trapemark Rep. 907, 910-913 (2000).

B 1d. at 911.

122 Jacobellis v. Ohio, 378 U.S. 184, 197 (1964) (Stewart, J., concurring) (“hard-core pornography...I
know it when I see it”).

1233 Swann, supra note 39, at 913 (“A symbol that, in itself, identifies, informs and idealizes - that
singularly stimulates and sells - is intuitively of incalculable value, particularly in the modern day context
of a thirty second commercial.”).

1234 14, at 917.
1235 14, at 914-15.
1236 14 at 913-14.
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ERARATERANREEER"Y , MIFEERE,

BECERLEXRZETE  REORRAEFCAAEEHEH L2 RME
BANEH ERBEREREAEZBRMADH , FHMENRRERERE L
HAEMETIS. UTERRERTREBEN  REBZERXRRUKMERCZE
BER , MERET —EZBMRUCR , #ITEEHR,

5.1.2 B3R ( denotation ) E25| BB Z ( connotation ) Z ZERFR R | EEBHI Y X
( Hjelmslev ) B2 4%

HEER  HRERRAHES BFZRAECEREERERBHIX
( Hjelmslev ) SAR Z BB I N A B BHIE4F ( Roland Barthes ) » BAFE (FFR
BRI ( Elements of Semiology ) ) **—&H , iwMEBEEERKZERF R : 5
B = ( connotation ) B2 ERFE S ( metalanguage ) ¥, MER T EFEB X EH R
BEEERAZSN , RREEEAZRBAHATINEREN : (HKREE ( aplane of
expression ) (E) , Q)RAE ( aplane of content ) (( C) ; MEIEEARMEER L
RRMERBEHE 2K (R). BEEMITAEEEER (Rt ) B
TERCL ', BRBRIRERN —El ERC RiiLE K KAEENAE_RKFP—1H
ERENEZ MUEF-_REEAMBE-—RKEGLEMFEYE Uk —REMAEHEHR
P EHYAE B ( imbricated ) 1B 851V ( staggered ) WEERHKE™, WELTE , BURR
BE—RBRBEAZNE-_RERFZNE , TUAMEBELATRNARNEE  EMELT
HIWHEE

RE—BIER , B—RK (ERC ) RAE-RM2KREE (BEIE)

1 E R C
2 ERC

1237 1d. at 915.

1238 RoLaND BARTHES, ELEMENTS OF SEMIOLOGY (Annette Lavers & Colin Smith trans., Hill and Wang 1967)

(1964).

1239 14, at 89-94.
1240 14 at 89.
1241 1d.

1242 ld.
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, REAURTA (ERC)RC, ERERMBHII KRB "5lRRTFRB
( connotative semiology ) 1 ; 8 —RMA/ERE ( the plane of dennotation ) , =
REAB|IBZEE ( the plane of connotation ) ¥, EBLIKMAILAER , — 5| RHKEFR—
HREBAGH-—EERRRKEBEEINEERR  sIF2NEERRREUZESER
BE-RMBEMCIVERRM (HlmXE )

E-EEVUMNITERASS , F—RM (ERC) LFMEIRBZBERAE =R
MeREE , HEE , ECRAE-RMARE (FiFE) .

1 E R C
ERC

, WEBALARRABER (ERC ) » ERFTEERIFES ( Metalanguage ) 218 : &%
BEAHANRABABH—EZEERAFBRANEERR ; 8 , cR—EBRAF
BRER Z FFERE™,

1. Connotation

Sr Sd

Sr Sd

2. Metalanguage

SA Sd

Sa Sd

Ficure 9 : B ERFHAR 2T

1243 10

1244 14, at 89-90 (“...a connotated system is a system whose plane of expression is itself constituted by a
signifying system...”).

1245 14, at 90 (“...a metalanguage is a system whose plane of content is itself constituted by a signifying
system...”).

1246 11
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BREEA RIS RRRRCESERKRRKMANEDL , RAAELERE
N, BABESXENE - RREBEQE-AFNEERAMEBR LERKME
BREmMERNER  HER-—EBEEENESE ABE ( historical anthropology ) '*7,
Ml FRAGRAR—RK , ERTETHE., MEURK-_EEEZEERZER
(BEEER) RS- BR%E , BEETHNRRE=ZEERBANERE"S,
SIERERMRZEEIE , BAS|IZEIE ( connotator ; connotateur ) , REBRERRKZ
fif. RESIHRRRCMERE— , BRAM A SHEERRFREREER , £
R—EE—H5IHRE ; NUFER , SIRRRENENERELFTXREERRKZ
BxME  EXRFEENBERRAE , JUEKGIERRENE—E T ( fll—XK
ZHAMFRBEETFAMBE , EMRESE—FIE ) . ERATEAFXMER
BEXRAEL SIHRFIFERESE  BEESET —EEREY (’something
denoted’ ) ( BAIFE A AJBEBFERE (discourse) ) , MBI REBEREBEN TP ERTR
EEN, MEBRMNER  HRRFELFENEREZESHEARLL™, M5IAR
ZFiE , EMRA -, BERMX TN , T XATUBAEBLENRE (a
fragment of ideology ) '*'s IELATEEEXAL, HE. BLEVMBE K Y BBEBIE
Ll , BEAERENERT SERERRKER ™, RMARNFAIUEERBET
HIXHNERLR , ERFEE (ideology ) BEIBRRZTENER |, miEE
( rhetoric ) RE|IREZFN'>,

BERFESZENNRHESBRMER , F-REZERHE— R ARER
FiER. Hlan , BAEN , FRBR—RRES K EREAEZAFRE , vESE
THEMENE—ZS (FEUH )  EEHRRAAREBNREN RIS MK
EEN, ARESZUSTLRERANEES  ESEESEHERRRE (inits
denoted state ) B T REBZYHRHKER , ERMAK T —&IE4E ("operation® ) , —
BRFRES. PIMFEMT  eRETRENEEER , ROBARZES & ; B

EREBEHEINRE, RABREMFIEELTERMBRERNGETS , FTUARKEM
1247 1d. at 91.

1248 1d.

1249 Id.

1250 1d.

1251 Id.

1252 14, at 91-92.

1253 14, at 92.
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EEERENR—EMNER : Hdb FF  NHEEREE , F—KRRES B
WRRESAGERCIRRZEFTEE,

3.Connotation Sd: rhetoric Sd=ideology
2.Denotation: Sr Sd

Metalanguage

1.Real System SrSd

Ficure 10 : BREBESHS|I PR 2 HESRHK

BRBANREBINEE  RTBEMARNREUAREE XS B ERA
B (ER)FESIH  BESNGIARERBEURBMERARE LNRRFS 2O
miEIER T HAMEEITH,

5.2 %M . B45 ( Roland Barthes ) 185522125

5.2.1 EER—EE R ( mythis a type of speech ) %’

ERFEE—FP R, SEMYES A ORETERZE , BiSERRH
RNFERZE (etymology ) HE , MME R EBYERS —EERERE (mythisa
type of speech ) , W EEI S EFAER—BYWH ( object ) . BE= ( concept ) TR
2 (ideal ) , TR EBYEMZFERECHANEETIBBRENESEHE . 8T
FECENELRFINMEARERAEREEEERSINES , BEAGFEDNHE

1254 14 at 93.
1255 14, at 94

B0 KEARTERE , BALS RHERDHE (BE2) ( RoLanp BartHES, MyTHOLOGIES (Annette
Lavers selected & trans., Vintage Books 1993) ) —&®& ¥ "S A®EEL ( Myth Today, id. at

109-59 ) , hREBXAEMHBOBMBEML , SEKH. BSHPEFARLBS  BREY , BFHE
listing, listening MELEEZER K BTREHRBER. SKBFFEE , BHER , TEFE, A

ZH, B4 HLOEREVEHBoNOELER  REFBLERBEEEREEE,
1257 1d. at 109.
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HNYERFERETEDR , 2 "2ARMELIN, (entirely illusory ) o ERIEY —
REHFEFE (discourse ) MNAEE |, RBEAN ARG, MKt , GFETEZXBRERASR
BURAR G K MEZUHASBHZFARMUESE , RMEEIAZEE
X, MIEEL , ZRE , EAWHESTUHEE. TRZFERELCEOE
BE (anoralstate) , NA—METHLSARNABEEN (WMRATBERMAENGE) |
B+ & #4E ( appropriation ) BE .

Ex—EESENmRE , BFEES M (speech ) . AL (message ) . BEE
R ( asystem of communication ) , ¥ EEIBRFIREBEE #Eﬁﬁ%—ﬁﬁ?ﬁ'ﬂzﬁﬁ
Z 13X ( amode of signification ) , a5 2 , —BFX (aform )., B/, E—F &
BESR L BRERAFAGRETURRYEAS 2AERILMR , HEHAE J?“EFEHL
BNEREL BRIBEEERGHEZER  YEIBREEILASR , EEEX
{LEENEFHERET, HLBFEIRELTE , EREEZKETH, BIEEEELT
A0 it ¥ IR VBB (E BB PG

HRE-H BREE-ISBRBTHES &5 #RFEA AR, BFRT
CEZBEREORESH (oralspeech) A, MEEE 7T HEEEEBR ( modes
of writing or of representations ) &3, ;" WHXERWHEEREYH. MERRB , &
AEAEMOREFEENRTFER  WELNZEFUAIREBAMEN : B, B
o, |8, R, NREEHEHXTEBERFFESR. ER , RBRELRR , flaR
FREXT , YFYBREFENEREE K MHENERMRE - EMmMEEETEN
B (reading ) , fIANEIREEE, EXREFRL, ARNEBEE G, BERHE , B
ERTEZEEBHENERER K MEREATEREEFEAMB TFHNERER !
ELHESRNEMUBEERANR  HEREENENEE , FAMNEZR
HYENER , HARAETHER.

Hit , BAEXKIEES. BENSRBARKTE—EIBEN ( any significant
uwit ) REFER  MPGREFEREER  CHULURASR ERAZLR
REL  ef, NEEE, ;?Finni (lexis ) o EFRRKERMMLERGESREN

EEXRES O GAERLEFESERTFR —BENB2MEY HARE
( semiology ) o
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522 WEEEA —RFREB R ( myth as a semiological system ) '8

BEERREEATHREBN —BFARERZBEZNBUR  ERARPE—E
BEREEIZINEREEEREE , FEOLED W ( psycho-analysis ) . EBER
( structuralism ) , EEROIEEE ( eidetic psychology ) AR FELEF XA S E#EFE, E
LHsE , BRTESE (facts ) B FERZRESN , TERLEM. EEMENH
BARAARCMEHREIEEE (value) WRIE  FTRERARBEE , MRBZER
ERHMRANNKE (tokens ) REER., R, BTUNRERE—EIEER , BIZ
RENFFRE, BANREEEEFRAEREARESSBHERHAR , e HR—BFF
NZNE, EREESHARBERTEEREFAFRANEBLRAREN -8 |
NEEARERNBLEERBEREN -9 . EHRBEXPZ2ER ( ideas-in-

form )

E-—EFREREMENE  Bi5HEME |, B2BR , LBRABEINE S
BrRgEEzyE  HRB—EZFEMIEZERMER ( not one of equality but one
of equivalence ) » HFILEEMEBMEHIBERF - BEIERA T ATIE ( the signifier
expresses the signified ) » HARMIIF LR ZIEEENAE K MBEMER—E
REVM ERAE ( correlation ) , FTUARFIREBATEEN , R=EmMEMBMEE : 8815,
FTE AR P8R ( sign ) —ENBIM & AV BEZEM BB ( associative total ) o

BlMBEA—REHARBIERNVERE, ER&RBREL , RF "&1F1 HBHR ,
BRES>HEL K AEASPMEINR=EER K RASLAHEFABFNRREY
EEMAFECMESHEFARABANAE  WEEREZFEEAREE=R 2B
BEHFERK. ERBE L EESBMEEATHFASBER ( dissociate ) , @5 , £
MELTERBFAEENTRREERMENRIE. BERZEN , FREEXIW |
TCeER. AEN , IRBE— R/ NPNAEFEERMRERE K RARNLE—ENFE
(PIHEERZEPZIEAMHER)  BEREHNZTCEUAETESFXNFBRERE
(signify ) o BARTRERE. MEEEEFABMNIIEMLES ( functional
implications ) ( flHIF D ¥ £ ) ABBRBEUBR S MEMBEESEY , E2Y
RGEERARFREER (schema ) ZTHR , EXEHEEENEEM,

1258 14, at 111.
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B, W=HEZEFEMAENEXYE K mMAUAEEFEARE , THR—L
BlF. HRERZER , HAIR B EMEALZRLEBOH IR RERK—FE
STEBEBESEE (language and langue ) , FIIERBIE , M ALE LHNIEER
( acoustic image ) , MM SR REB2BRAUAFH , ERBMWVER ( concrete
entity ) o BHRFBRFEMS , ABOEBTDIRPFALBHRMNKEE ( stratification of
tokens or representitives ) o —EHEHITANBRERAMEBN , T —EUHEBRIE
E2ERAMEN ; ERE=F  IMEZHERE , IRERS 2HER8 ( dream
itself in its totality ) , EHHR A —BEZWN , —BEXXNEBEERAZESFERNK
& (economy ) o EWGHRER , ATERBEETRAMRBREATBE , (EAFERERN
NEFEE  MMEBNBRER T HEm , BEHERA.

EHEY , BRMEBEXREREB=E#ERX ( tri-dimensional pattern ) » {EHFER
—BHRNRR , RRENECKREFENFREBEEPTRERERN  GFEIEZRF
FFEREBRH ( second-order semiological system' ), — X FRHEZFHRELE-IRF
R ERREE  EREMEBEEERABHEF —HBIor2BARENE—H, &
B, RMXEELBHRASHNEMN (FSEE. B, B8, B8R, &X.
NHE ) BREDENTR , —BEAWAEMEBE , IEAERNESKRE , i
RN EIEIRE. HRATELEMMEBEZY RER /K, —2F/H (a
global sign ) , BE—FESBRHKPHIKIE ( final term ) o

I. Signifier | 2. Signified (
Language
3. Sign
MYTH: I SIGNIFIER IT SIGNIFIED
111 SIGN

Ficure 11 ; HEEE B FHRERHK'™

1259 14, at 115.
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AR ( lateral shift ) REAZBTMAATATRRN . EHET , AMER
WMERK K WMEEHEBRLEENME ( staggered ) : (1) BE—WH ( language-
object ) , BAREFES ( metalanguage ) , EIFES ( MU BRERN ) b —FF
SE2R#. (2) 5|HFE ( connotation ) , EIHFEAE | WAEHPHKKE—RKE,

KEBES|HRK  BERRFSZEXNLNVAEE  RESE—RREH2E
MEZRER , HABE (totalterm ) ( EAEEIREMBEGFEMIENERY
%) . 2IERFER (aglobalsign ) BIA, EMRAB/ANRBRBIUSRIFERARH —
BEEC HEMEZEENEERCMYANSR , eMABRETERNSENE
RESES L MREFIE |, TR TES W

ETREMEAWRZESRNONI T, E—EAREAERREBAERBR
(lycte ) ZFMBER , H Valery e BE, ERNTRELEEFI —ERFER
( Aesop ) MI¥FEEX ( Phaedrus ) BEAMBRMN AT : TEHNEBFWHE F ( quia ego
nominor leo. ) » 1 EEHEEBRTENMES, —FHAFFNFRAEREBEN
ER( CBNEFUHT)  B-—F5H , GOFHAEHERREERELERNNRA :
TRE—BICEES , ERETEERDTE (predicate ) BWIRAI, . REEHET #
IEEAFREAREEEENER , CRAESHEARN FNEREF ; EE
ENEXEBEEFARERBCER—ERZRAIKEMERS £, REINERZ
BEHHNR—EAREMBRANTRERR K CHESHT v —iEEErE
AERH—MNRERERK , EEEELASABEEEE —NFRERRK (ENS
FREWF ). —FXERRERRERER , HRTAE (ER2—EXXEER ) , R
REREEFERA—IeEiEEE 2 HERE,

SHN—REHRELEEE , £F — & Paris-Match 55, HE L , —LFE
RAZFZRESR , EE#HE , RBELQ LOR  AFFREREEZHRE=CE
L, EEL2HRBFNER, EFTRERERRENRR , RRBFENTHE
FEESEN  ZER—EEANFE A HAFNRFImES , LEHEER

1200 mag etk FISEER B8 (1F5RZFIE ( Elements of Semiology ) ) BFiFE , #&ZE|HE

( connotation ) FELLREN FEBEAEIRFES ( matalanguage ) , MARRESEBABS YUY

( language-object ) o MKIBHEBREIE , L (FREBRE) 2EERALERE, ANEESLEML
ZHEBRXPEE  ERERBAXIKREBRARER T #,
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ERTRYE , SELENVEAERBAMSE "THNEBEE) KERHRNWEN , E

REARBEEREREIZMAGFENESZE —BER. BRLEBAHEYH —ER
KRR ERSE . Bt , HE—BEREAMAER ( —ERALTEEEC@ERR
&) ; B ( FERR LB M (Frenchness) REEM 2 ZIERME ) , KRB, B—
FriE R HeEIE 2 23] ( presence ) o

EEAGFERRBEZ NG, E—CRAEZXER—. RAREHNE , BF
PRI URMERAMUEBRER  (FARSERMZKIE (finalterm ) , HEE
REFBBRRZAE (firstterm ) o EESBIX , IE—REZKRE , REBERE
5 BE&E (meaning ) (RNBFUH ¥, —ERALTEEZRZBEHE ) ; @
ER , REBEEATN (form ) . MERATE , BIREEAERATS , RS
REBLE (concept ) (FABN., F=EHMOANME 2 HERE . EESE2RRK ,
fERAFIR (sign ) ; EERGREPERNEAR , BaIEBEETH , RAGFEFREED
REHESNHERAMER. BEBHBFEPHNE=ER/EIEER ( signification ) .
ZATUEERBTRZEN K RRARBERLEAMEE EIEE ( a double function ) :
TIEH (it points out ) AKIBE (itnotifies) , EEEM THREEKEYEBE 2
BN (impose ) EEHEMH £,

5.2.3 XX EEBE =2 ( the form and the concept ) !

REEESU—EEBRNARER  cARREZRERN, 'T’IE,-“f , E?E’E',
BRBET—BEZE, THF%@?’E/L\EE’J%%

(arichnessinit ) » FRAESHRNER K EHREEH EE’JEE , Eﬁ@—ﬁiﬁ'ﬁﬁ
(WFH., BANEYE )., A5 ERANEY K EEFAEREY . BFH
BHRE—EANE., —BRBE —ERE., —BE. BRENLEEKRF (a
comparative order of facts, ideas, decisions ) » EMIERFEEIE R TEMN , IRIEHE
ARELERBERZEAN., HEFEM (parasitical ) FER o

Idr

EREAEN (HESHRERGHEEE ) K, E—BTFTENHIES
( paradoxical permutation ) , R FEHKIIR{L ( abnormal regression ) B T EHBARE

1261 Barthes, supra note 65 ,at 117.
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# (contingency ) , ZZBE , BBFE, BERET A REFIEF. EXPE
BEE —EBEEERK (awholesystem of values ) : B, i, mEEE, BYE,
X2, FAKEEMHEREN , IISINFERRESANEEFEFARER. W
FHHBHEAKRBERY., BANGEESHRIFENE  ERHFLETCHRE (—@
MEE ISR ERNER ) -

BEEEZRENERER, EEMEBZBAR. FRXALRERER K MER
Z22. HEz., ZRCEHRE K ERUTFHnEESY  BEEBEAXMNETENT , &
BMEL, ERXEZHEREREED , UEHEER ( mythical form ) JREE D,
HRER , EXGBE—RBEENEFREE ( an instantaneous reserve of history ) .
WEIENER  TUERESENRBPIHTREE  EXAMLERHEEHFX
BERLE-—BRAPEZIRE. REEN , FAEERAKRBEERT K MEAKE
TEMNRRBERESR T 455,

o HE

HEREREFEREENRE L CE2HRHEE. BRED, BDHER (ED
e ), B2, EUFSNER , BARERIIFEANIIE. HZF , BEAEE
AL YERAZIRAMBABEEEN. BHREF,

BEME B, REDGEEEENDE  HIEEERERER ( causes
and effects ) . EBEEI# ( motives ) MIE B ( intentions ) o BIRERBR LFRRF
X, ZmTEERE, ETHERTINELEARE, HiEEH. a2NEXE , e
BRBEMRER ( the totality of the world ) £ ( FIMEHEFEHARELE , FXRT
ZEIRE, THEREEZIURCERNERE ).

BEfsTREMLE, RBMALCHERE. SEL  HOmMEMWEAERRERE
TURBEHNIE BN FE LA ( a certain knowledge of reality ) : J&/& , HIRE., T
RN BBMER. EARERBEIFLNE  FGRAT —LHB UL EERK
BaPrAE. EERMBIBMSNERMEZ— BRMERE  BIS_RTER.
TRE, EEMBERNES  HRE—MHUR—EH2AHBREDEE,

HEER , RMAUTURGESSNIA-—EERUBREFEGM (tobe
appropriative ) : MEHHIBHNBRIE—BEHNPELE | LETFTHERFHER

192



EAN, ER—BNEE K MFEHMEE, UHBSBRBHEERTE  BERA
—i# M ( tendency ) o

—ErEE T AE R EEE K EEGFEEREESEI I OEE L —KKIL,
ERREE L (quantitatively ) BI2UELLEEIERNEZ L BETCRETEN "B—
B (represent) HC., BEEHEEFEFNESSEERRI . HEREXZTEE
EHEZ (RLERNTEE )  BSNEEHnBEZRBER ; MEBEXH
EFNEM  SMESNHERD, BISTEHESHBESEREN , L—RKREHR
BB  EETATHESEETENEE. AT ENSEEMENEE
ZEAREBRENLER (ratio ) , PIWMEESH , EXERLELEHWB
( proportionate ) , REBHFALRERNEN ; BEGHE , BISAUSHE
EFERNEEREE, BOIRER , EZIKE—IU\E B =reeiE , m— MM
X (—BEF, 22 ) ALERR ERE ZFTiERIBETE.

5.2.4. B38¥ERA ( the signification ) 2%

RUNEEEENFRNRES  EEFAERUFELRS ( mythitself ) o K
MEINERHN L EXEZRINEEEMBEEMEREME 2B X ( modes of
correlation ) —BIEIEFARIMAKTAEN. BEAXAIEIRFPIMER LR
WREE K BRSEEERZETE , RLTEHE , HERAABHEMIERTHEX,
B2 BEREXNER , TXABERREEGTE. T8 , AHHNEME
FEFEE AR ( manifestation ) o

ERXEEFHEM., MEARTE (presence ) , WHRIEMREH , HERZFF T
FHRMIEY  EmAZEEM (spatial ) ZBAER, EREEX D HBRGFERERE
(BERFESEL) ZZIK'E— EEHEHAMHRNERTAERK , MRAERH—#K
ENBERMER  £0 P ERERUEN (AR/BRNBFWEF ) ; B8
BRET ﬁumgﬁrﬁlﬂ'ﬂ ( multi-dimensional ) ( PREBATEWNHIR., LH =
i MR, EHAIR—EEREE ), Bl x®R , HRW , UBBMHER
UASERE, RN —BEERAFALHE  EREEER., B#F , TRHERME

1262 14 at 121.
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HREMXE (BEERALWHTERAEAZAEMN )  HEBPEXEREEME,

BEENScEEIERR—ERN , EX LR —EERKBEBR ( arelation of
deformation ) : E&RMEEFTHMt., HEHRMZATH ﬁmﬁlﬁwnﬁﬁ/_ﬁﬂmnnm%
F2EHRMER. EHERK (HINES )b, BEKBZZ. 8, RHATHE
IR EFTIERMARY, ERERFEERRD , ﬁb?ﬁﬂﬁm1ﬁﬁ , —m (=
2)Z(FX). IEEXAHMANRES W FHEEABANETESL, HERK
BREE (gesture ) o EEIFEHCREBEFT—VRRKE, —EEWFERE, BEREEHR
MARTEREIFA YR , M FREAREENRE , ISFECH , efiEFER
BMAER, HBRENEE  LERL2ABABSRE. B, IXELN , &
EREESBEATRME ;, JUA—BFRHEBEE R ( contradiction ) : BEIE
7€ (Italienatesit ) o

HEE—EERY  EHPRLETREEBEERMTE 9ANEHBENERHERN
EEFBEN,. ATREZBA%ERER  FERS , #ENEEERARBTEFER
WTFEMAER  XEHWEREENERELX, E5—PHHES|IRR, #AR
EIBEM ARG ER ( imagining consciousness ) o WK BERRBI =P , Z#
SE/KABKRNEEE K CRAFSEENEGN., EEMNBAMN,

EETHEFEREERSINEREREE , BELHBEPRENEMTENREE
KT TESIABE ( the physique of the alibi ) o TESZHAF | Hﬁﬁ’,ﬁ?
WS (BT ERBARENMS , RERIZARTEN®T ) . EiEH
FESZEHKEML , IASEEEE —HFREERENTFBM, ﬁ'ﬁ*ﬁinﬁzﬁﬁ
(Mythisavalue ) , BEHZERTREBER ; RETETU LBFERNAHKAKX
MRS (aperpetual alibi ) : EENGFAEREE SR B UERFEBERE O
M BB fEE ( to have an ‘elsewhere’ at its disposal ) » EREEREMEEZRERX , ¥
NtERERELESWERE., PRXEEECEAREER. TE. 75,
BIER—E. BRLEED , M ERBEFIABERSR BRI NEEGIEEHNRE
EEfiREEREBE L, F—2BRBREBIWENFEUREENRAS MT—% ,
MR K BRIIRENEAURESHNRE. ERNENEHERZEEN .
RBHEMSEREEMXZM , BERFEEMX TM. AENSZEETHEEE
B, HEXBEZ AR TE ( empty but present ) ., HEZELE MM XERE ( absent
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butfull) » B TIRFEEFR , FELEEEMITEHEXEERSN+FEM , BH
RGFEEEHEAPFEERRRYEBEE | WREAUBENMAIES R ( astatic
method of deciphering ) o

BR , GREENORUIFRETEEFANESY , EHEBHET , KRR
AUBEREERIZIHEEESR , EFRAFHEER | BEHEETHEMERLE .
e, RATH (ZHEFTE?ETBRESEE , EFEEANARMESP—ES
B RER ). BB RR ( constituent ambiguity ) BEIEERATRMIEBERR ,
B2 RS URRRBRBENBGES (notification ) MIEBEPRIR ( a statement of fact ) o

HEEEERS. BEAKGHOMER , DFEREBEBE ( historical concept )
EEBBASH (—ENTXR. —BZHRENTE ) PERLER. eESIEK ,
TEMOKRER , BHEEEEITEZNER , ERAREEEB 2D ( intentional
force ) o BB—EFEMTEH ( Basque ) BB F. EEMRLER , RETRE
EIEIEERABITREREER , ERRLBIREEBREERKEY.
BRYTFREBIERBASHMER , RBEEBRCERER , BEEAR ( without
me) . BIRWHEEE  WARIEREBTE, EERFEERME , IF—KEF
B Gambetta B % Jean-Jaurés BRI — A E EEE, REEFXAEB. FHEBE
BEUREFHRKRREERBHESER  RESHFGEVE —SEBRAEANEERE
WEHS , ZEEEAVSETERACHRES , AEHFH , BEREBH ALK
( Basquity ) W&EZE, ERAABESNRHELIPNHE@MMEZAE ( appropriative nature )
PORER CERASERE , FRIBIERFED. ZHERA—EHIEEZ
B8, RAGEMAEIBNEMDE ( body of intentions ) : ER—EBMWAMW (a
realcall ) o MATEREEE  HLBAUBETEMAEEMNESE ( all manner of
impoverishments ) : FIEEHIREEERNEETEEREIHMT  EERET
HENES , T35 H. EFEYH ABM ( adhomination ) REHKIE , B REEH
BEENHE—BHRERENEEDR , RETMA—HEKECNEELEDR,

HTEMHERARERRENSER , ETIERK  ERELES. HRE
ERHE-BEZEZZHNE cBEER , BEACERERPUMEE, BLHNH
HRABEBRBEZNXEM ( literalness of meaning ) FTEEZE ., ER—EHHE
(arrest) o EEENREEBEREFLARD EREEANAEMNTERE , BREE
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BEER BTe—EE4MNET ; BAK , SEEETEE K FHEEEBEEHF
RRTHHE  ATERSEHUEEZ FERETE. EREAWER—ER
BREINSH, AREFMENEFRERN. HENEETH, BEXBERE
MERE , B THHESRRARRFHES,

EEEREERE—BAEXRESRE  HB#., £E5+ , FIENEEHE
BERR, ARREREFNHBEMER TS AEZRHHMRRELEE &
BAHRKR, HAREER, RN, RREFEEY  cRERERELRES
BN, YEFTRENTE—LEE SN TXATHRMFNGE , KA

EREH B EHRBEBLERXN —HEE ( the agreement of the predicate ) ; 3%
WETEZRERATEZENENEA , PEARANHEEALMER T EZNHE
BEER— (identity ) » BB REFENOROIERLEN  BEEEZEES
WEHRELER K EXEFEDHHOE X RESFE ( no myth without motivated

form ) o

REAMEEERBRXEBERIREEDHNLE, HlN—KHEBEMESR
ENWHE , EHEXNEZSHBEHIARMEAREEE , #RFREFERETTREN.
BREXNBEGABLE RXFETE  eUUEERSEE K BEELXTHA W,
BERBHMOREL RSB | EEREARS ZHRWFCRTBH TR
R, BN RESEREZAFDHE , HESRER,

BHREETEREN  AMEIEERRTL, 8%, BRLFT2EAN
( natural ) , BE LHE#H R M F F X ( history...supplies its analogies to the
form) . % , EREMNSHCEHREBI,. T2l  EXEXRTHZELER
( analogous features ) SRBLHEE, TENFERAUSHREE , XIB2LEFEE
REEZIEHTEM ( completeness ) » FEWRERZE—Fl , CEERBIERRATRE
EW@iE, —MRR , GRAREFHEEARE, TTENEREL , 2HEERRRT
R, AREERAMTER , HIWFERIEE ( caricatures ) . {F4E ( pastiches ) . &
# (symbols ) &%, K& , BT —EEREMAEENEERES , BATUEE
HATEZRERSES "HEREAL UANEEE  IBLHRESREBERBEERN
TRARTEHEFEENETREEESN,
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HWEEEERNARETEHE SRR (simile ) RKIZE : EREREX
F (ideograph ) B ( T ) EE, WEIABENREFHE R ( a pure ideographic
system ) , FEXZE B SHERE) , MAGZMLAE IR ( represent ) , {EBANIRIERAER
EB=BE UM 2 ( the sum of ... possibilities for representation ) o M H , 40
ERENFEZHHFANS, ESEAE2THMBER , I BHTEEBHE &K @
ANEBRERE UEHEREERANERM MR,

5.2.5 BBELT FEMEE ( Reading and deciphering myth ) 163

HERNAEERN ?EEE , BMHLXAEREENORLE , tHREER
RREERNTN. BEHRERE—. RE—. SIMERE , RUTUREH=ETE
WHFERERFR. £— 0 NREIFEZANREEL , REFASTRTHRENER
MEEERRNE , ARRERRACUHE—BSENRRNE , EEEEEER
BREEXH (literal ) » WEWREA , REREZHAETEZEREN —AHF
(example ) , —fARE ( asymbol forit) » ELHFREENRERX K HR2%
M sEEREATKEFANMERENRER,

B MRBEZTRAOBEE, REREPBERE ) BREREER , UARHEE
—EmHEES —ES LR, BRE (undo ) THENEERER , £8F (FRX)
RE—BERITH (imposture ) : WENWBARR T LHEAETE 2 RENTEEHE
B (alibi) . ERMWFEER ( mythologist ) WRER BT  HHEHMH,

B=Z BE, IRRIEGFHEERASHERELMESLEMANER (an
inextricable whole ) , BB BE M EZ TE KW EZEE A ( an ambiguous
signification ) , EIFERPFERVIE R M FI ( the constituting mechanism ) , ©HY B REER—
BRERTHHEEE. WBNBEALKEEGF. K&, FIEFEEIH , MER
EHEFERE 28R ( the very presence of French imperiality ) o

IMEREFERARTEN., 270, eMNEZEREESIRBEBREE
( unmasking ) RESKWE, F=BRBHAANDEHIZBHEZEPAEZ BRI
LUHE : B SaaERAMEE XIEBREMNWME ( the reader lives the myth as

1263 14, at 127.
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a story at once true and unreal )

MREANBERGFEXEEEZL-BZNEL , ZRBEWFE IO RS ELDL
BNAZE fmSe  IRRARSBEQSATE , FEREXEE SRNEERN
EZEBRBBARNZKFTLRRE . ERHFBAEACAGXABEHLLE R
( essential function ) » HFEBES HEKNABZKBENGFE ? #aENEET 2
ABRBEMBULENRRERAABREEMBLUMAE K #FEEEIREEMVEE L
AR BEERTE ?

ER—EEBRMWE (false dilemma ) , @FENEAREZHHmMIIELTRES
Te—BE , B2, LEHECHERRIMERBERITHEAZRETR
B, SZFEMAED ( glossing over ) BFTEFRMBEE ( intentional concept ) B , HFETEFE
S(B—XFESERR ) PREEEER , ARAES —BREBSHREREE.
—HEEARBENRE,. F-AFRRERENBUEESEGFGURRESER  F
BERBSTBEIERES , BB BARIL (it will naturalize it ) o

RERMABRIGHEEENZORE  EBEEB{LABEA, hREESH T #HE
RAERFEEEERD , it E, HAM (adhomination ) BESRIFREAEAD
FTEARBIEANERAR  SHOEFHRENERZRAEA  BEeuZRET A
REYR ; T?‘Eiﬁﬂ BERDH K MREMEARE. NMRIEBATEMHE, HEHE

ETERENRE K BERLESERAZRRINEEY  TREEETHA
IEH%JTLJE%U&"%T BCWEE. Yt  IRBEFBANBBAERMKENTE
SR CHENEMZ RMEEMRYNHET GFE., ERENGFEEE &R
ARTE : FAEFEEERMRFEBF BERMBENS , MFReEERATIERMA
TER BHRA{KIFEEFTECEREERNBRARERRAELE  ®FE2BE (in
excess ) IEE{LHE R

HEBERTCSEARERSBLAER S, WEARE LER5E—RIH
R ( immediate impression ) R EARRREWAHNEEC—ENTHERT LR
BREEZVEREAEAERNEMLERE, 9FENEED 28, MANKEE,
ENEFNEBISENEFNIESTHEHREER  @ZEAKEEEREXMX
TREEN ; KASA#ATEERZ, F= , ISNWBERL . £8— (EFSE)
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R, ARBARRFTEH. BAN , EE-RKT , RREREAIIEEN ; B ,
ALUEER , cAEFIBEAR ( Nature ) WEF, BB AT EHFRREBREREF
BEZFANSH : SARBHEREER , MRWAARLT,

EEL AFBEEEAMEEGFENRMTIEHEEF—FRERKE M2
BEE—BMRM (an inductive system ) o EBHEF ( equivalence ) B , HFEEE R
B -EERER . CEHEMEEMRTEREARREKR., EREFTUBRESLSXR
B EARAFREBRAEHBEREERR (asystemof values ) ; IRE , HFEHEHEZILE
EERAERSBERMR (asystemof facts ) B | WFEHMELA —SEXK , BEA

RAFHRBRM.

5.2.6 BEEERRFEFES ( Myth as stolen language ) '

fTEREFENSYT ? MR ERBURTEN , BAFER  GREnRKER—ERE
S 1830 ( language-robbery ) o HBEE , FIBHIREES ( primary language ) # R BFEHN
EYG 2 2R T URREXARBECHERT ?SEL , HHFERR , 8
BFEYRZEN , FFETUREMAESZERECHNEAXNFER , WRRFMMR ,
RRZERRAK, BER , YFAERESWHIEER KRR,

BEFES (articulated language ) , FRENIE , ZERGEMS. EXHE
BERE@FEMRE ( mythical dispositions ) , fFER#E BRI ( the outline of a sign-
structure ) ERBEAEHEZANANEER : IFESFSH (BFR ) XREM ( the
expressiveness of language ) » I#0 , #7fE ( imperative ) BARER ( subjunctive ) I
R—REMEZER , TARER . REEMEBEARBRKE (1will ) IREMER
(myrequest) o EHERMELESTER , HBRTEINEBRRAER , LERTE
ERATE, BE , EXIBANEET , ERETEIREE , EHEAMHER
AT, BMKEB—REE , EENHE (privation ) TAIEEREZTE | 8
ERAGFIUTENIEE , KTFHNRS. BEREFRZFENEEER. B
BRLE , REZEAURIERE.

BMEEZ—HHEIAERE  CEIE-RERENEFTAIEEHM TR

1264 14, at 131.
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B, EREREBISHHRME . "H. WBISRENN  BERSINEREH.
R, ESEHC—OEF—EMHER (EB. . HBEZE) ( this tree, the tree
which, etc. ) o« EERKEZWAEIE | %@Eﬁ% Z-IRERKR=Z| (ahalo of
virtualites ) , THERZIEHMITRENER EXLTEREANRE
(interpreted ) o BATUR K FBERUHTHFE —EBZZE &K ( open-work
meaning ) , HAEREARZHWEIEE  YHBENRERK  EBERREH
( robbery through colonization )

Eu}

EEEABERMESHEREIARK , FEEETHALBEE/ASE, &

( mathematical language ) MRiERK. TR REMWEMEH , © S KHEMW
FTENTFEERRP LR (interpretation ) : FE RN EIBHERA ( parasitical
signification ) LA, FTLL , WEEALBEE (enbloc ) HE | CEEREBEHER
(E=mc2 ) , BEREELEHNESERMENEZEM ( mathematicity ) ZBEIE,
BMEEETUEIERNERERMAEN. BT TEINNRA, BFETUBRE
ARAE , BILERRA  SEEERSFNRFIANTH. Bt , —FRESULHR
ESREA  EERNHEERMARARE ; T2hiEE  B2ARE, TATN
REETRMNAR—EBAER  HEESETENES  HEZIXUMBURES
( perfection ) ; HFEBAIRTEEENES EHERNMERERTBAN., BXE
HNEERESLES , cEHPEBGEM,. RETR , LELEREERERT
AYEER® ( speaking corpses ) o

SNAtEE—EESRHMEMET TER . FMWFES ( poetic language ) « IR
REFR—EEENRFHREBRMR ( regressive semiological system ) o ¥R BEEE
RBEEIBEMA (ultra-signification ) . HEFE—RFEMNEKXR , FEEBEERXRAERE
YE A ( infra-signification ) , —EFE S K BI AR B AR A ( pre-semiological state of
language ) ; BiS 2 , CRAEBERFRERNIER  HEEFTEEIEFANESR
( the meaning of words ) , MR EMWREYW A FHWE R ( the meaning of things
themselves ) » ERAMTCERES. EUEEMN SN MRMERRNEENY
I BAGREIE BT IE MM BN M &S, SeNEEZERELZIRTANRA
HORREE LB TS AL ( the potential ) , HIEEZTVBREREY
BB N & ( transcendent quality of the thing ) ( HERESR ) WELERA, FHAK
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EXIREAREEREEREFERA —RFES (anti-language ) , MABIULE
BEYARE (the thinginitself ) o FARRKIAEXERN , RAMMHEESERNE
RAREBEX K MBABEXrZENMHARTERALEMRIREN. EHLHE
ARABERAFERBELAZSNHERE  LENEEZBANBEREEH ( spatial,
tangible analogue of silence ) » FHEIR THBGFEMERNUE  BFEEEEEERER
REBRFNTRERR  FAREBBEARNMNMARERBENFRERLR.

BERX—Rih , FABHETHENZCTHRAGRNEBEEY  FRKEN
XM BERE , BLAZANEE K AREES. EHREBTRAFIET
RERYMEAE ( improbable character ) : E ABMZIMIELBEE , SR MER K RF
g, RIBREKE , THFPHNRBBER T —HIEZ W (anaccepted myth ) , H
EMZEANEEMEIREZENER  BRA—FHRRABENOEREAEFTRR
BREEM,

HEER BFE#ER ( a voluntary acceptanceof myth ) BEE F A LI EREH N EE
8 ( the whole of our traditional Literature ) o BIREFINHAE K ERAXER —EAR
R HEERR - BEEFETE (discourse’) WEE ;| B ERERBEFEAEAIEE
( the same discourse as form or writing ") M RHIEETE ; L EEIEER , MR XEF
#& ( literary discourse ) » BEMNZED , BRHRKB N EESHHFEE T8 ,
BEESEEEERANERFENEE  D-CSRARERNER , X EXEHRSE
W EEERA.

BiERY  BREEEFRERZASEEREANCRIIETNEZESNE
ERel BERBZFRMREE  NEREEER; ERFRERNEEFSNEREAR,
ERET A EIFE S IR B A ( anti-nature of language ) B, BENEB R —LE
REFAEEBFEAGRERENNER ZHETH. B—XERNREHFETERER
EEEANNE . —VHEREXEFZCRMEAREENRRRE  BEEEF
WER , RN RERK. ER—ERANIE K FERENTRAER B
ERMEMEENERFZE IR TFRE— AR BETEHECER
( its recurrence ) Y 2o

BERER , ENMBEHFEUTREBRRNEN  RAFMAATHRRER
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FIFTRMNE L  BREFHESENGFNEY - 9FEIEH , FRARETFR , BE
WHERHEEEANNIE, EERER , HNAFESRENERSE , TR PEEHE
( mystify itinitsturn ) , REH—BEATHE  MEEBEBENGFESELERA
—EREE, BARFERETEERANES , AT HREHIBF 2 MEENR
KBERAREAE=FFHREH ( third semiological chain ) FWIHE S K {EECNWERER
ERRE ZHFEHVEE — 18 ( the first of asecond myth ) o XEBEMTARDEBF AT
&5 ( artificial mythologies ) BY{E4,

HlanEEEM " Bouvard and Pécuchet; ; Bouvard H Pécuchet , i RIE HE
ETHEnh  cMNAZCKEBRAFEEENER  HESNEESESR |, B8
EZEMsmENERER, ERESSEAEE—9REPNMEE K B_REEHE
A , & Bouvard # Pécuchet & &, BIEBEREENA , HAECRKRRF_FEEXR
REE— 155 , BN LEE=8 (athirdchain ) , HPNE—EEREEER , B
B SE — RV AR IE, Bouvard Ml Pécuchet i & , A RRANER , I2EL
BREEFEC , FREREEFES Bouvard # Pécuchet £ B O T HEENER, 1E
E 1R % E 2 A Bouvard-Pécuchet £ ( Bouvard-and-Pécuchet-ity ) o ERRKWELS
ER , RZE , —RHEBI8 Bouvard H Pécuchet ( Bouvard and Pécuchet forus ) o 28
“HENIEERKE TE B EEBENXEFRRER, BEARETHE
HESRHONELEBEZR (an] ... archaeological restoration of a given mythical
speech ) » fIBMIEYEEHR T H AU EMHY ( B-HFENER ) . ELEKLHY
HE L ERBRREMR ( subjunctive in kind ) : 7E Bouvard F Pécuchet #Y £ 55 25
( ineffectualness ) BEEEFEFERVREZ M EH ( subjunctive restitution ) Z & , EERFHK
BrEE,. REARANER (ARNEERMBAIGENER )  ERMBET
BEXIHZNEE—BBERNTRERE,

52.7 TS EMRD B PR F ( The bourgeoisie as a joint-stock company ) 126

HEEMAIAIAERSERST HEEMHHB LT EBHEM ( only relatively
motivated ) FERX , MHEHAE L REF MBS, R VEGNE —EBRERSEE
W, EREEeMRERHROEINRRBELHFANGFE—BES, NREEE

1265 14 at 137.
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WEFBRAREFENHEIRS (asynchronic sketch ) , FBRATEBNERR : HMH
HEERHIEREFEEEANESE K AEEX4EEHEERER,

ERELERAEENLEEE  EMNLENAR—ENEES LS
( bourgeois society ) » HAERBERAN MBS EMETL  FEMEREFIE, ¥
EHkF, RESALERMATEEERNER. BE , B LEEFE ( naming
of thisregime ) £ , AT —EEBSIENEAR . EFARESER  THRSZA
DEZERAENE K RAEXRIRCRLHAART B2, FRBUAEE , 78
ERAEEBZBER (acknowledging itself ) ERERE . REAEBHEREFMBHAES
DE FRAERFESER TERERXTEENEAT  TRSLHERREIRE
IR ( from reality to representation ) . E&LZE ABE R LE A ( from economic man to
mental man ) KWIBEEF , ;KETHESHNEF, CHEEEMWS , BATHEEL
W, CEBCHREBEZT -8 "IRA 1 FM ( ex-nominating operation; d’ex-
namination ) : BB EHERK TR T B ML EPEMR ( the social class which does
not want to be named ) » A SLE. Nl ELE. BEXETH, BERKEAELN
NI , ERRPRIE , EXELEBHBEZHR. TLERL,

RERRZREEN , XAE—TBE, BUAL  TRSEZENAHLE
FEBBEIR (nation ) BEBRN, EEER—EESHES , HAREBREKER
##IA (aristocracy ) » SR , EMEXNERBESRNBIRTESERAEEZERY TR ,
WEBLE ( the bourgeoisie ) S PFEIBIS ( the nation ) ZH, EXRBFTENEESER
AFTBELERSIMETERE  HEKNER , HELNXE  RtKAs "EF
B B&E#R ( 'shapeless’ class ) » B RBIR —FAKN R AN EEREN EZBUAL ,
TEMABBARER , EEHERE , MELELEFHRAMBEELR. TAE
EHELBERE, UTBLHWESETREEESHBRELE ( the ambition of
hiding ) BEBAHR, A , T HESENBAERERRBE T ZEBENTFRE , ATAR
AERERE—EBR (representation ) , — BN H.

BEBARERLNA—HE L, TRELERMATERENZD : ER L
HEa E ( ...by definition, revolutionary party ) » {EREREREEHN —EBUE L
NER  ZETRBEXd , BREBERBULtERERERRER , 258
EMEREN  EESTEL MENETHEI NV EEERATEERE. THE
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TERFERLERE—VISY , t—R , cEEEARBELRES . REAR
EHhEEEZEEERE. CAUETEEERNERTIEARSEAER. &1
UBRAHFMEICPE KB ( their eternal analogues ) ZF ; —SUB2Z , B
RFTE——FAEAM (one single human nature ) B , THWEBEBRBTFTZER :
HEMESRZENREBELLTE,

NWREEE - LHBTHESEEATFENER  EREBEEMBRN I EEMN
( avant-garde ) » BEEERKRZEHLE LWRE , EMANMAFTERRK. EERRA
CARERTBELRASN—NMEA , BWMRNAB S FH/NER , SBEMKEY
RERAANERLAR , EXARTREBCHENEMNBEEES, X EH ,
ELERRARRREMESEHEBUAHMEBEBMN A DER ( strongly made
distinction between ethically bourgeois and politically bourgeois ) 52| B &R : BIE &7
FMEFHNRENPREELNAEELR ; ERRIBGEHTE , —ELRE. @
BHENFTTERSNEMNESIEMNEES (itslanguage ) , MARHTESEN MM
(status ) o BEFRTRAFTEMAREEME, ARBECEE—8, BERZD
WHZUREE THREETENES2ERE (derclict man ) WAM , MIERBHEE
( alienated man ) ; M ERBEE AR KIEE (Eternal Man ) o

WS EAERM ( the anonymity of the bourgeoisie ) BB ARBRELTE, B
B, EAEXXNAREELBEIXEAREENAMBAREE, REBE.
HtREN (S TRSEULEFEDBRITAXHAELE ) K, BHHlEE, E
BERALFERERZEZD (inventive core ) TBRLIR : AINEEEBHEE
( consumption ) BN ABB R {L. ZELBE NI ELEBEED  HMAD
FEX. BANER. BMANER. BMANERETIHGEZE, BANENX, &
fINEDE, BANAR, BMANEFE, EABRXRRATERREBEUR —SRBAE
BNTwm. BMAZENIE. BAZENERE  BELEEPNEASYHRIURR
TREDEEYESTRMABEN AR AEZIEBRNER ( the representation of
the relations between man and the world ) » E% TIEE{ 1 R (' formalized’
forms ) , ERAHERZ A6 REIFTZ2LEE , EEHPEMANEREBIHEKXRT,
CPHEZEHRMEMNE (intermediate position ) : IR R EZEHBUS , hIFEEHE
BEE eMTEBtErEe FNTHEARS FRRFZBER ; SIZRIHK
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MEMES , efMZRIMEBZRARESEN. TEEXERN, BES2BR
HEEA KR (enormous mass ) » FBHMREBEZEE AHEESEHERMEZER . £
BIMHNERT HAHSEHAERELREREAKFHHEEZER ( the evident law
of anature order ) — BB EERAREERMHER  ELBERBEEESEAL
( naturalized ) » MEISIEAEIF ( the fact of the bourgeois ) F — BB AT BREE
BLTrAEBERMTEEINKBEAAZEE M ZELEQHANFE (ahn) ... amorphous
universe ) FTIR#N o

Hit , FHS2EFEEE K THESLEATLECEARBEHEXRHESE, MBS
DHRERMBMBILEXLNEER  cMREEN. EZMN. BMELN, BELE
(R ERMEZR B ) NATHSENEE, THEEHE/)TRBENBUAEE
ERREZEREBBY —Ettid;, eBHIDHITH , DES , 2R EHFHN
(1848, 1871, 1936 ) ., FMEERERKRB , EABEHRERER  FEBO—EHERBRR
( symbiosis ) ; MAFRETERERE K BERERNEIRFEBLIERESR,
B&EK "BARL XE (natutal’ vamish ) I T FTE K B R B B ( national
representation ) : B RIEEMENRBREXNZEL RN ATHEBTEXNBRAER ,
FRERNEEMRRBERERLE, BREECEHIUKRE., FEURXE K ©igigit
BRERP MIERETL  MBSEARNAE, THTECEBAMN
—RERARKIIHERLEDR  BEAMYZEERAMREMBRIEEEEHTS
Al ftERE 2R KEERERNFELRE ( immobilization ) F & H&
( impoverishment ) » EHBEBREBMAR —BEAR N TEBEFEANESFERZ
#IBE ( a whole catalogue of collective images ) , TS L &R —BHERRE=ERX
BRNOE  —EAFRR-_TENHFEKECREARMTETEXRAEREHR
B, MBS IAA ( bourgeois ex-nomination ) 7& 7 #iEE| T MR,

RTBEEZERBENELE  FEWIERLOEN., BEAN., Xk, BRIE
EEENRR  CRETBELAY  ETBBLREMEERZRE ( the reality
of the world ) E{t AR 2R ( an image of the world ) VR , B E{LABER
( History into Nature ) » EFFREF—EHEHIENFHE . e LTEA., fESZMN
tURESMEAELEEZEN : AMBRALTE. KEN. THSEEEREKERE
i HERVEFRMARNBES | BUETZRHENBARERE ( transformation
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ofnature ) £ : MABREBFBEEHELZRE M B A ( an unchangeable nature )
EREH, RENTHRELEERUEEFAXRELRR , SAEEYERREY
HIER BREMIERAAEMAEREN THSEESTLERNENIEEN |
CHRBEESEREE , BEEHEE  ERANKRFIUREFERIIHEUSH
(ineffable ) By , ERERBRABEBFEAERE (significant ) o HJE , " AXTEZ
SEEN SR (aperfectible mobile world ) WEARE S  EETAENAMNEABER ,
LERE— 4T R E ( the repetition of its identity ) A4FE. — S UM<z , ERM
HEIMEd , RREIEJATENBE  HEXR/RKBAR (anti-physis ) EB
B ( pseudo-physis ) o

5.2.8 AR EBUA{LAI SR ( Myth is depoliticalized speech ) '

RRBEHFEM , FENEBRE TELMEE ( historical intention ) B AKY
IEE{LIEH ( natural justification )., EIEESHEBSKE., UEFERTREEE
BENERF. IREANLEFEMHERRFSINERGEREERACEE , 2
RAFX LHFERHER THENERALERERRREENSZE EAEEBE
WArERHE A HEREERBAIBEANKE ( inversion of anti-physis into
pseudo-physis ) o

EARMGEHFENRAABLEENEAZAFRNMUAEENELIRE ( historical
reality ) , ##FEAIEIFHRIUE[REN B AR ( a natural image of this reality ) o I
BUNEHABERERFEREBNENTHE I Z2EMERER , 9ESHBYESE
B Y E XK ( the loss of the historical quality ) T2 : EEEH , EY i T e
ERRAAN, HAEANZESTKHE2EDE. ABTAEANRIRER , BRGFET
HREESREHNAE —BEARENMFEEE ( aharmonious display of essences ) » & E
TEUE , IBRERENE (insideout) , FETENEBRE LA BAERE , EYH
ABEZEHEHPBRRBTCHEIBANEEBERE ( human insignificance ) o HEEHY
e LB ERE  BIXELRR , CRERLMNRE, Kl , A=K , G
S2Z , BB RRFE ( perceptible absence ) o

1266 14 at 142.
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REAUTETREEAEPHENFREESR 9FENDEBUAILNER
( myth is depoliticalized speech ) o BAXEBRMANEERER L TH "BUAL
EeREdERE HERHEANIEPAEBRZER , EALEXERT
FH "EJ (de-) —SEEEME (activevalue ) : ERECRKR—IZEMES , kKAH
BT EITEF (defaulting ) « ERALTENHIFH , FEBEN —EFELEHAET

ZEE (MHRY , EE{LHRE (presence) ) ; MRBEREZEARM, J”'*EEE’J
——Z BHIE ( fabricated ) WME ( quality ) » HFENETFTAREY , HRH
WIngE=HKmeM ; BMEmMS , efite , FeRUEE le]Mﬁ%ﬁ'ﬁT*’ii&
FEY, eRTeEM, TREBLELMSBERR LN , BEHE, MREFR T EH
BAHERECEEMAMERE , AIRSINZTRTREARAMTESRN : BEATT
R (lamreassured ) o« MELEIBA , HERKEWBER . TBERT ABTAN
HREM KT ePARENEN ( simplicity of essences ) , TEEFMBWNERE |,
SABBIA B ( what is immediately visible ) , M T —ERARZRE MR
BFEEBOLER , — Bk AP, LB EREME (theevident ) PR , BBV

— B AERMAMME ( blissful clarity ) : BV FRACHECHME S E %

BEREA R,

AW, HREEREBCALNERE ? AR  REESRBANEB? 8
ANAAREYREECREUFECERGEN ? AILARREAREE : EXZHN
BAYY , TROMAMES. 78 6 MSHBUARMES  BDABRIE, £E. £A.
SXEHREFNRZHDARLEZIRE (presence ) o "FRHEHEBY 1 ( 'speaks things,’
les choses ) WEEESWIH R ZMEBEERIR ; MAKFRSBY ( speaks of things, des
chose ) WRFESAEHRYE, RSGAERHRERRESNEET  HxK
NEBURLRERE CREZIVIREEMAIBHITENN —REBERFES (2
general metalanguage ) FTEB ARL. ZHABANLHNE SR , ENA B HFRE
( supervenes ) » THER , HEEHMYHNESD , ERNGFHRLEE —RBEHS
ANBERERND REREMS , BCAERIEFWERE , FERENAEEAR
ZEREBEM ; siEARER, WEHELEURNEBERRESATML. Eit , HEW
ESEHEN DB ; ERESF , BUREE ( quantum ) R EIH , MEBUALRE
R, ERE  MHNBUAMERGEE KL B , REMNESYH &L
SRMEERTCWRE  BAEBELBFEEARAT ? EXEMFEL "XRENKBEL ( The
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Lost Continent ) EEPEXMNIEEFTRENBFEEFBUAMEE ?

EEL  S|IBEZEKTHFEREE (akind of preserve for myth ) o AFIAEFE
REE (truth ) MERFERSER , MEEREA (use) : AREMGMANER
MmETEBURL. REBFENHRBEERNKEMRE ; BE , efTBRBURA
HERCFEIOPINEMNEFELET RER ( vague mythical schemata ) » {BiER 2
REMNERFRTRERE , MARREMANEBEATR, RMANNT O£
Bl FrRRERER. RS EIZEMBZSREACTRECHELNMBL : #
FNWAFEBRAXE RHRAERER (ficion) , CEE—BHBEME@EL
( mystified ) ( KB REE ), EEHEZTWERENEEZA ( the emptying of
reality operated by myth ) , ERFCIEERI RN IE ( the initial term of the chain ) E|H4E
ARESYHNAEENACE . FEATUEKRELHYHERRITHE LAY
SEEG], RIBMBAR (apredicative nature ) BFVRZIF ? AT EHE—YWHNBCE
EERHHEHRHIFHENGEZE , TRARZEFANBRRESED , M
FERREENAE K RERINSYNAE  YEFEEZT , RESYH (2
MEER)NAERER, Bty , IRRMEBH —EEENH T, EEEXRX
EEHIRERBINEBUALRE , CERARBERAZAMMESEY ( claima
prey ) BRI EE 2 RBUAH ( fully political ), BRIFERMEEHN R —EFES
W BHREFEEINERX (aformofduty ) , EFEELIWFEILENIE,

ALUEEMNEL , 6l , WEERBUE LEBRE ( political insignificance ) 3R
BREMNREE. %% , URMAMA , R—EE (avalue) : RTEBHEHBERMESF
HEEE  REBRFTCBEHFHN—MBME ( FEEDN ) R ( the general (and
precarious) system ) o RN EBELEEREEZBEAZRBER-FHK, ERE—
BHEEF. NEFNIFNREHREE , XYEEBEREWED ( the life of the
imagination ) REMSSELEBYIWERIRE ( actual reality ) WK F , REGRIRM

—HBETEAL ( with much less unconcern than we do ) , THRE L EEHE A RBHIE
EWMTFHEXR. SEL  RARAEHETREEATEM , RARMIECTERBUA
EFMERE ( political insignificance ) o
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5.2.9 HEM#EE ( Myth on the Right ) 127

METL , BFERGEN, THE , CRBEN. EERHFW. BEXEMN.
EFEN., RRUUHN , e LEE#hEABS (inventsinself ) o TEEXTAEEY ,
EE, BESREH, X8, AR, RFRME. XB, RENMEFH. BFENER
[EEHEMBEIEMA ( bourgeois ex-nomination ) N EEH[E, mHESEEERE
REMAREG ( without keeping the appearances ) : Et , ER MBS EABAER

£ ( the ... negativity of bourgeois appearance ) ( MEFEEMMYE —HK&EE ) , &S
BNERE. HBREEFEBETR , CRE—BEES K BRECWBERNES
( one language ... of his emancipation ) ; BIEEf BRI , EMWEE. K. HE
BEN , TRCEHEEMEUREENER : b%ﬁﬁfﬁﬁﬁ%%ﬂﬁ SR, 2
BEEMRTHER K ERE-—EXH. RYN (BUAH ) FF  BEEAIKZR
B ENESREAETEN. TRYN., KERESH, Jgﬁglﬂﬁﬂ'ﬂ EEE MR

o EMNEBSEREEM (tranforming )., BEFRHERE (K ) KEFH

( eternalizing ) o

ME (LUEAHEBTEEHZA ) 2B B HENTEM ( the completeness of the
myths of Order ) ERBERNPER? BUR , AR EHER DA RS EMERS ?
TEETMERLENEE @%7[;%5%%?5031%@1—] HEEERBREEANE
1E ( the immobility of nature ) » {ERAIREEFARIMNBRMNEREE : TR LEHEH
R BLERERAMA @%Hﬁiﬁﬁ'ﬁ@ﬁﬁmiﬁ , B EEEMERIR ( micro-

climates ) o

Bl , "TEEMEFAL ( Childhood-as-Poet ) BI1HEE , B — R ENHE B
o CRERAE BRI (inventive culture ) FATH (fl , ERZ
(Cocteau) ) Mz EBIFT AHE E XL ( BREA (L Express) ) » SO MBI BEMARA
CABARRALHRN  THHFIEUZABBEEMUER (—EEAMBSH
TRSHHTIREEENGEMARETI ), ERFERERY G ESE M3
EHEAR (nature ) BAHM . BT EZKE—FF A ( Child-Poet ) KAFHER
( cosmogony ) B —EB% , EAMSEIERFME ( the prodigy ) ( EFLHF. EMH
(Rimbaud) 2 ) , WHEHRHFH , VERBEENHRE , fINHZFREETRE  EAH

1267 14 at 148.
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fa, EETEER,.

Bk, SATESEECHNELRHERSE S ELSENES —ENRR .
BHEEABAERMAFH. BEIHLERGENEZMHIEE ( the social geography
of myths ) WEMEEHRE. EREHBHESERAMBNGEETLR ( the
isoglosses of amyth ) , ELMRFEREERE /BN LE T ( the social region
where itis spoken ) , REEZATH., RAEHERERN A R LHKKGEBE
WEH., FEBERESR  vMEE8E\IMNE, ARFANSEERRTD, BEE
M APESIETEHE? AERMNARZFTEEN ST EE ( the analytical
sociology of the press ) , RN SHIBB MR LUEH, EREMILUR , BN
3B (itsplace ) ERTEET .

HABRMETERIMTHEBTDHFEN LS ( dialectal forms ) FE , BERM
—EHEEREBEBE R ( thetorical.forms.) » FEER LA T HREIFTE "EE.
( thetoric ) W R —EEBEEN., ZTHRHEN, BEEESESENEIBUER
ZHHBEEAE (insistent figures ) o BEEARNEFTEFETNEENTEM
( plasticity ) , BB E BBV ( transparent ) ; EREMEARA T D B =1
( sufficiently conceptualized ) + LAiE FE X it R #9 B £ B 3] ( historical
representation ) » KB EMWEE K THEEGMAPHEAERTERTHEELR
ARS8 REEN —MRALE ( the general prospect of this pseudo-physis ) o E& =
HIEZAE .

5.2.9.1 AP $ER&E ( The inoculation; La vaccine )

BREREEEAEEACHH T, GLABERARZIHRREBNGEE
( class-bound institution ) BRI ZIIBE ( accidental evil ) , AEREBREBEED
% (principal evil ) » RIBZEBELZFEATNMBEZR , EATUEERER ( the
collective imagination ) Z AR FE MR —MX{LEEZE ( a generalized subversion ) Z Bk,
EEEKREE (liberal treatment ) BEEE —BF BT AREN. BIEFR , MED
EERE ( bourgeois Good ) [ RIREMEYEW , ©ETDEBIL (stiff) o L2,
CTHRESENEFER  "RERTEEBRAR —LE#LEE ( localized
subversion ) : BIETEWMN, TEMNEFESE, CHETEEFETFTEHANLEE (a
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balanced economy ) & : MEEEARGERLAREE —K , BRPHRG , BEE
MAREER , #HE (KE ) TRAHR®D.

5.2.9.2 B KIE ( The privation of History; La privation d’Historie )

WRAE T 2ABITBE R E E ( Myth deprives the object of which it
speaks of all History ) » FEFEH , BERET. BEREEBNEA : eHRiEME
BEY, %L BY, TARR, CBRHBEE MTREBEEN , REERE
EENYMG , FERLERMAMMR, HELHFH 0 ©REEMAREKE ( eternity ) : B
A2, EMRAETHBEIEA ( bourgeois man ) MFEEH ., EGBIER ( the
Blue Guide ) MM T K RHEBLEN K MIEMFEEBEEB (an exotic
festivity ) W B ZEEMMBANER. BATUSREEERERHNAE ( felicitous
figure ) ERARPBBRT HE . 5 EF ( determinism ) EEEH., RERBAFEE.
RERAHERE R EMNIAREZHEELMARREZEZENSH SRR
KA B ¥ 4 ( these new objects ) i& B B & B X & & ( miraculous
evaporation ) , REERAZHMBSRHMZMENE —BER | AWESER

( the irresponsibility of man )
5.2.9.3 B9 82[ ( Identification; L identification )

NBBEEEEEGME (the Other ) Z A, MRMEZEHEE , thEFHRIE
Rif, PBIEREA , ETARRECBILAMtLEES, BN HREEFEF ,
FIEEENRBBRREITEAR ( reverberating ) , I fttE M ( otherness ) EB#HE
BB ( sameness ) o RRZLIERE ( the spectacle or the tribunal ) , &M &t & &
BELULREE ( appear with full view ) #75 , K T8 F ( mirrors ) » HAME
E—BRENMBESERENEE. Dominici RIFEAMBRIEFSERERE
( Assize Courts (Cour d'Assises) ) BHRBEWEE W/ NRRAREE ( the state of a small
simulacrum ) , BAIEEBHEEE AL EETE ( social existence ) WIS : ERATE
NEMBHMPAXANEHNRKE , RARER —EEHE/EZE ( weighing operation )
MAXFREEHGEMELUzZY. EEAMNPNAEBTEERYT , ETREDFE ( the
hooligan ) . # & ( the patricide ) . EIME# ( the homosexual ) FEN/NER |, &
EEHEEBEPHEER, REEEEL , SR E—F  AFRTRARR
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# [E % ( analogues who have gone astray ) Z 4 , RABHEMFMA : ERF @
( direction ) WREIEM A RZAE ( nature ) WREE , RAIBR R A ( for that’s how
menare ) o BRHR , IFFEBH L WESWBETRAT T (irreducible ) : F
%.%E/b\ﬁiﬁﬂﬁz_;c meERAFER ( common sense ) WIRE : EATEEEE

MeRW , Z—UBRFITMFEEE. —BEAEEREREA. BB AHELE ?
t@ﬁ—ﬂﬂ@—U«Xlﬂ@%%%% : EEEH (exotism ) o fEERAEYH |
—ERE, —EREA. RHAIAUENEE , BETEREFRLTSE, EABRTE
2PMBEE. RA , IEMELZUBASERRBMEE  THSEELEEEGM
EMYENER : ERAAFMANBEHER , crRE—EERBEFEASA
( recognized places ) W E MR, MBS ERRLEBAERIR (TEETE
AT (Fascism) ) : ERFEEMBESDMHABNEE , BFREE,

5.2.9.4 F&ERE ( Tautology; La tautology )

FAERER—EAZEE , CARKNREERRZKNER ( defining like by
like ) , BN : EBIRBIB ( Le theater, c’est le thédtre ) o KM AT 2 BERDEF
= (BERERBLIAX) ( Outline of a Theory of the Emotions ) PEEN B FITA
( magical behaviour ) WHE A —BEE  EAREDIE, BR, EEMELHERERT
rEERESRKRERE  EENEARY , @ FHEMRENTGEZBRANIE (a
natural resistance of the object ) I —F . ERBREF , E—EBEEHE N  BHER
ANIE, TEEREAMEZRD. IERERRUEKNER , REMWKE
fE (aphasia) , ERIEL , XA—WEHR , BHEEENRESZ2LNRE , HERE
BEHY B3 ( indignant ‘representation’ ) » BEARAECRBEN , TCERIAEHARERE
W& ( the argument of authority ) ZEBESREE : FIEMBEH XS EETEEREE
BN : "TRAMRBIER ('because that’showitis’ ) 4 , BER : "HA , EX
( ’just because, that’s all’ ) 4 —— BB GITRE K FELEBHEMNWERE
BXuZ#E K EHEECRERBRRE— BN , RACERKRERTSIARRESA
1%5']—?—’70 E&EREMENES RZTEME (aprofound distrust of language ) ¥
HES FBERAXRMMBPIEL. R , HAHESNERERRET., AHERE
fET —@EN., EBHFNHR,

5.2.9.5 E Rt F £ ( Neither-Norism; Le ninisme )
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ENREEAWFACRATHIN -F WEIAHEFP—FERGEHS —E ,
HEeEMELER (BRRTEE/ETEME (1 want neither this nor that) ) » B
HRREBAMBESIEMNAE (abourgeois figure ) , AACEBEREHEIZENR
KRER. ER , BMBXRBRXINAE BEREAREBERREL | ARFTE ;
REAERETMRTEBE K RERHETE. SEUERTNTA BARPE
BERTABRAEN  FILESHTRER ; TARBUBZINRETHE , #
CRBEREINES (EAREEAMELXNEMMRMEEREEZRERME
Eflf ). "BITHFAEHRL IUEEHRRINER  filn, E5EL | LER
HREEENE , cMERU—EEEHHENSE ( aprudently compensatory
respective ) RFER - RERMPOEZEEE, £, DESEHHETS . BHFFE
ERE  RETERTHR.

5.2.9.6 MBEBVEAY ( The quantification of quality; La quantification de la qualité )

EREBEREMANRACHTN AY.,. BHUNE(LE K wHEKELEER
( economize intelligence ) : CABMEN G ERFARE, RELENHRERBN
HEFFHPRATEEARS  TESE—RIR N THEEEI—NEFRELTSEE
RAELKEERERRAS —FEBEEMAE ( immaterial essence ) WXBIRE
( aesthetic realities ) £. MBS R RILEHRNES | —FEHBIBREHAELF
HRAELE., BEE K MASEREILRNIMES. ®EE , eHETTRBHEE
( BHE i (scientifically) HKWBBI M MR B R EEHN KT K2 (lese-essence) — %
EHEBIEN ), Z—FH , "ESTHBEEMNMXKERUNHEREE (apure
quantification of effects ) : AT E 8 ( computable appearances ) FYE(EEREE I T
FERFAHEEENRRERIMENEZEREERAMNEN EFEF ( quantitative
equality ) : flan | MEFEBAEENBEARE ( naturalness ) & , MABERNRENE

E,
5.2.9.7 BERRIR ( The statement of fact; Le constat )

HEBORE. TREEESTEELAG LRI THARHEMAENER !
—MREEM (universalism ) . EBEMERE, URELZEFHHHREREE (an
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unalterable hierarchy ) o BEEMLEBRXKESYHRRRESTSPEN LK. BB
B, AENEENATESEAYGNHAMUIEMHZENMEE., —HBNNE
BRA , flin | REEH , BFRRZEE (usefulness ) RIGHELE, TRE—BR
HRBMERR ; FaEl  FEREE. BRERX , MAKITRAMHER , ciECH
ALEREFEF BRUFTHKWBAR , ¥ 21TE |, EeieEtnEs+. Em,
EPFrEBRNEEERT EZHELERRHF RS R ( reflexive speech ) IR
St (active speech ) , BIEEREE , B RERIMIA ( reflection ... curtailed ) , IBHE
REBEFRR , WHRHE®E, EENM. BEEHENER, BREERARNLE
ENZ , EPMARAMM S ( the speech of a humanity ) , EFIZEEZ 2
( making itself ) TIEENA ( not one whichis ) o« Z—FH , TS EAKS BREI
B, CARBRAEEZCHBUHLNE-RFES. eANKAEAELXR/KE
( maxim ) » B , RARTEREMMAEEIERM (tobe made ) R ; EXHEBHE
ERIERNERLE  ABBEENKSKEFEREEXKEZBAEHNAER (asclf
evident appearance of eternity ) T B2 R 8 (_counter-explanation ) , BRI &K &
MERAZTEABNRXZFEFEZENKF MBI TARES ( this peremptory ) Z = HE i
IEHIEZEFA ( the decorous equivalent ) » MBS e BB RAWER L ER ( common
sense ) , BFER , FEREBEZEERF LA EE ( truth when it stops on the

arbitrary order of him who speaks it ) o

BRERTREMFIAFIETELEHAR  RUEFRSHMEAR .
BLEREBERE  FLAEAE. ERLEIENAR® , MEMAER , 8%
AMBEREEEF ( two great categories ) , MEMBESEFHPNEERRIR (2
BERFER ) — 8 : AREEEXF ( the Essences and the Scales ) o 77 Bl /& o0 = 2 RE 15 1B
H&EESE B m ( products of history ) Bl BARE R K ( essential types ) o FhIRS HIE
HETRRABED  "HEERERFEETHERABEIIEMN ( the ceaseless
making of the world ) #EERE R, #GE M FEE K — BT AR KEHENWH. 1§
THEEARSHE. ST#HELEL , YEREREPIEALILEEE L KXy LERRE
B HEMFER N ( other forms of existence ) BYFEILIEEZE ( purifying essence ) Z A1 ,
BEIMEME. GLUHELCLNRENEERS  RKREENTUFED
( computable ) : TS EMEEERE L E —®E/EZ% ( weighing operation )
AESWHREMTESEANE 2T LR ( motionless beam ) WX £, #FEAK
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BEEREHUAHESRS X EEREBNRG—EBE-—TEHTHEE THEYRE
#&% ( hierarchy of possessions ) BV F B #X/F ( universal order ) o &M , BREE b
B, ABRIHFERE , cHthRIEEENHEM. SUKEREFE ( ahuge internal
parasite ) ZFRNEBRM. RN EBHEEAFHEHZE , EFEREBELE RO E
AR "HEEREEETEHEHEEZRNERT BRE—ERBAZBRZH
( inventing himself ) BYZ2%l ( prohibition ) o HEFETBMBEE KK, FHE
BHIFER ( solicitation ) , BEEWMMBAEZKEEFEAHRNERPREESH,
ERAmAMHER, RAMMAEKXKECHFEEET ( under the pretext of being
enternalized ) #EEHPH B A ( the Nature ) RTFBR —IEAE ( an Usage )
REERNARS , MBS EERF LB,

(i

5.2.10 WREWV L EM R BR &I ( Necessity and limits of mythology ) >

ERER  RX AT GFERELY, SEAHERFEEAMBEEN. B
RMREFWFEER , BMTABERIMMES L FEERLERE , IRTRERE
tRRERZEL, Wi, LA RBRIEE (in feeling justified ) : FERHFE
BT HEER , cERSHEERNIEN.

BE  WREERICECRERFAEEYE , MEFTRHNE. IRERR
ERAEERTANEERERE , &y, EEWFEETEEER , RS
B EIMAR— AR , X EENEHLELREE. T EEREERECSEMN
HEE O SELNEERN , RATCBRTHE-—EMEMEATCHANAY, E
LB RBBZEEEE  MEELECEBLEEMBAODE T 5 FHALIEIRH
R, HFEERFEETE—EERLOEEM2H  iRFNEEERRMMRY
HIEE, R R EERBRIZEMNITS ( the order of sarcasm ) o

BMREE—F BE—7H , #EE2R, REMER2THZR , HHRE
ERE 2. ERERESMERNSR , EFRIEME , eBm T nER
ZH B REEEER D IRAVIERE , TRTAEMEERRIZZNEAEH
FE, BEMSE , FERHERILEAEMTEERHNWEER RS2 RME

1268 14 at 156.
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BRRmEL, SRAHMMS R —ERATRENEE ( impossible luxury ) : il
ERFHRKNWEESESHHRSWERL ( tomorrow’s truth will be the exact reverse of
today’s lies ) o BRERARERESHE, HEMEBEBEY  ECEXNBCSK,
BETERLEGHNRZE, BEERNESHE. BEEREZT2EEHZEN
AW BT RIESF 2 ( the Promised Land; le Terre promise ) » ¥fEME , BAX
NEEXEWSRANEBEFBR. tEAASENEEHMRBUFSHBNITE
(acts of destruction ) : RERENBETHRE , REFEELEEMRER. HR "X
RV EE (potent ) BEFRABRRAAEZRRAZM T, EHFZRENTHEE ,
BT Saint-Just HRMEREPRELR . "BRANBHNRERESYHESK
( the total destruction of what is opposed to it ) 1 » A8 , ETEEHNA—8 "EE2
BIABELER) WEBRANEER, BBEBHE (thecopula ) E—HENER - 8
REARR , EEEPEEETBH R ( the subjective dark night ) , TEAPERIRE
BR—RRBE (essence ) , BEMZAE LR ( the essential destruction of the past ) o

5%, EEEIREHEZFHHEER  EEEETHAMERERENRE
SHANER, METEARAMEEMSR , "DS 191 R—EREWNLbERTHY
e NBERERE, CUEBANERES, BAEEREERD ( speak
of ) WERERK (type ) . Hbl. T2 , EEFEAERZEMBYRE ( speak this
object ) ; ERWFEEBRAEMEMASIRR, SBRHRERET —EE1 . BATRE
F & (ideologism ) o BERFEERAIR (ampution ) RIZEEEBHIRE ( alienated
reallity ) BVEIZR , MARIES (sythesis ) : BBBEERB LEXHTWN , MEHAF,
HEHF R —E15E . TiEER aporia. B REHeEIE - MEEFEEN
X MFEEELS  RURERELEEREEEHF ( Pascal ) WEBFEMA=

(FEEE) (thePensées ) &5,

EUTFR-EREMNERSEMBENEE : AF—EURNERE K MER
BEREEMEREBREN S EZELEHE  ERRE—ETELRARELZEN
RE K YAMUSEFEL ; SR, HRE , ERR—EATE8EEZHSE, BE
ELRRE , WEMAFL, BEe , RERRBERFLENFANESE
(BN , BZRHR , RESWELAGRM CZHRAVIRR (the search for the

inalienable meaning of things) )
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BITREREER "HRENTEBERE, UAESHRALL—FE | BENA
ETEMBNEGESH  RMAEEHERETYHEEEGWLZE , BHIETFER
B, RANRBEMZEYH  BABREERTE ; IRRMAAZTCLBNE
E LK BRMEETY , BcEEINREFENMRE, CIFRMERHEEESR , BN
RIBE M (excessively ) KRB, ERFRRARRFETZREHIENER
BEHFEN., AN, S#EgERPNDBRFIXRNEBNITAEE (typesof
behaviour ) » A , EREMMMESEN  RBEAZBNNMG , HiAEMBERS
FFNER |, WHEAEE AR ( areconciliation between reality and men, between

description and explanation, between object and knowledge ) o
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AN, W OEOE-ERAEER

BE , RATURKETEENE_—BRRESN , CRRBENEEED
#, BRIREN BREFRLZ (FTRXFNRBREN ) BEFRH , URER
RREERFNBSNERRRBKDRMERE  BRERREEAXENEER
TERAER  REEEREZLERMESSR, TAREIHEEEENLE | E8Y
RESEBNER , LRFEOLMR  MENREREE-ERECZHEE

e WEEEEIE = 1EBE | BFETE - BRI E
(E&H/FX) ( BE= ex: goodwill )
| R RE
BEES = me | R K
=l %
7. %A, ERE
Eith, I
EERR &y
7% AR A%

Ficure 12 : BEZ HEERK

RREE—EABIBENREAEERERBHER A ABMNETERE , £
EEER., MO EABREREXBETHAMUNERM, HREERE , MER
ENRE—BESERATRAP2EEER , HEEEEER —ERRFES 26
E, ARG EERRP EECE RSB TRATEERE LESNEEYH. ™
HARENE  RARAEEIZBHERARERIGZER  BRTEERKEXXEKH
WESZ2EF , MBERRRRMBASE. Y. mE. AR, KR, KA—EEE
HEm , PIBRERRME ( denotation system ) o B , RKEHEHL R, B2
EEAEE=ERE K FAEEFEIRERRKFREFEEEN , ZIMEEER .
REFMESHRMEBETRRBIEEER (ELRERERL ) 268E , TESEY
—ERE : PIEE  URZEMREBEENRL (WREEQHRY ) P,
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EEEMECBTRENEWN. EERE. ERAENFEEREFEEERR —XE,
—BEESFX , CEBEKEDRIE T LRERRM ( denotation system ) » FEE
KRR, BEEETERRREP , BEF—ESMHMEEIE ( collective signifier ) o

PINERERREERILBELE,. REMMATHRKRE, TASE2REE/M
BIEFR 7%, REREEARAMMEENAR  EABRRSEHXFE, KT,
BR, EERBRIREM-RIBEREAN , EACERE D WAER. MAEHER
WIEFE M., 26 25ppm A L=REBRN =Y. HESEFBHAEZRESE
RRRRAERBREBEVABEEN —RERRYEE, EERRER | R
POLO AKRER T RENH B B AR R A AT BERY b 75 R P RE 45 72 R 4§
BEARESRE? EBGEFMNERERELELIENRRY  ER—EEEFH
BRERME, EF—RENFSENREE , EERBER. FERRRUARR
FEARNRE, Eb, KB, A, BR. £RAGE ¥, EES MWEE
ZHMERR , BEEA R "R(FR ) iNENERRPRAEREN, B
BE—EEs, tRERABRELARN BURBERRR, LWEBFEYE , 8
REBE VB RAERRES,

mR{CIERATEREN , (R GRE RS EFARR "EEaARNE
ERM/L,  UREREFEELRE "ENEERARGACEREE. LR
B . ARelE , IRIZEHR (SED. KEF ) 2BEmk% ; A , B
EmNER. RY, E—, F2FS , EMERZHERRK , BEEBaEEM
BUERZER , BlEEFR. ARTHN , RTERMEE , ZEEFEAzRE—
EERNAAER  CAKREBRFR. FARR  EERESHRNER
AEBEREANEN  BEFEHAEREL ; FAEX , eEXMEFEZAR.
BZE  RARARZEEMBUIRBBHEMEE,

Rt AAHEFRANEERERTFES  RHEERER —SEERERE
HE B ERARERREEBRUFES Y —ER (HRYW ) . AR
FTDA. TDRA FHEIEABMBERERLER , AREEEREY "#EM, #i= , #®
MAEEREARYRER L BEHENRCLEERN 2 RCEE |, OIS EER
ZELRER  BREEHRERERY. MEBIABER? EREEBET |
REBRTRE-—NRBABTRENBERIARER T HENFARER[BKE
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AVHRRR R, EEEERBNRF -NRBRFEP26EE  DZXRKH
ERNEZER , BltitElASA—EAER , ARUERFETERMKRIE |
ERE—EERE. i EHFETENGESR. ERRLERKMEREZE LERZE
ERREN R cREE  MAREE-RREERAPHMEERETF  fIMEE
RRIRE TRE—HRY. BAS (REERENRE "RE—MEAS) ) 2.

EEXIEENEIHRAGRENR , BENREMZH , BMAEZELEI BRI

HEFBELELAER  FEHRRERHRERSEAERS.

BEgE—&  BRAEEXLERBRES IR R RAcEENEAEEEMER
mz&, flon "TEREE/NKE Wt K EREENEEEN —EBHEEEN
FH CEENEBLERURMRBHEAE  REHAREX—ERENE LS
Ik, EEBRES TBEATNRECE (MBEEHREFNRA  FE ). &HM
EHREEREEHMEBEMMNAENR (HE, BAE, BHFH ). UAkH
NEEFRUERBRENTERTE, BAEEEPHSEMERSEZEELZRT ,
B —HETEPHRAEEBRENER, B8, E3IRERERE , eME—
RELCABENEE MEEHREREEN (EES SRS XAREmILATUER
AMXICERNBREEE, REREZERZ5ER# M EREERZ XM
FEEIFE ), AFARTHITEHHEREN RO T IEHESE—FHRERRK ,
MEEF—BWRK. HEEFIR—ERRERE  siEHEmMERMBRERERA
AR, TAFHRBRRABR2EERR (asystemof values ) , RE , HEEZEILE
BEREREE R (asystem of facts ) BiF. ENBEBRBEIESF. K&, TF
FEFEEERR  MERFRERMNEFE < RBE K MELHFEMNHNRILGHREER
—PRBEERNBERE (bokeh ) , ERERTHBELAEPRABBEIEALRE
B, AR B (anti-physis ) BB B R ( pseudo-physis ) 21 , IEFFRE "TRILXZE
Wy . fIMNERFERES —ENEER , cAMBERERNEE SO EREREER
ERERY , ERSEREDHEKDGFEREE  FEHEXHEEEXENREE
FIRIREE , CHABETRAERBERBIRXRE R,

EEEZNEENMIREHREEGEREAECEE , tREREEENES
B AEmBRBEcRIEE., ARRLRECEAAPRER CEELEL SR
Y R—IREHSE  tHRREERAM S ETUAEEREGF/H  BEER
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LREEFEE. RAEMESERERE  FAEENZERANMHRESH , B
REEREAERFEHEEAREACHEm. AAMERANEHRS , LH2s|H
ERMTZESRLER S AEFEXTHEIRNBERE L. tRRRESEHED
ARBERSNERL  ELENEERARAEL —EFEASBNERTEH | BBE
BLzBlk  SRERKIE-E-_NUE,

flan  EERROBNESA , ATEEZBRERRELZNNER , Fit
HEEESTEST EYURBBHNER . EHEETENEENHAEE
RAERE MELESEE—ERAERGEZSEHERELNDEL K EZH
ERHBHNEHEY ; SA—UBERETHUERNESTARTUREEERAH
Hm, REFSLEAHEENERYP, EE8 , REEBHURRAFTLNFE |
MERFITEEFAREANER : RORFTEE-RESHERMERF , KRFEH
P—EREESA—BREFREAEAGS  BAETEEREAESTN T
MAEBE (HMLBES ). BRTEHUNA , MESUEHRBRALAEY &
BUHFMEENER  RERZLEHARERSEEN , TXREEMHMMATENRE
BIWEE, mA#LEXAREEE, X4, KERWHES , HhBBREREE
AREZMEEEFANRE—HEBERRMEN , MAHTHER LATESR
EEM., KEBREATXBE, RMAUBREENEIMEYHEHE MBEHERAE
BE, i, SRUENHE K RAMSE  REEESHZFEcMNEEL .,
MFBERBREBENTIHEL, ER , BRHMRTMEEUBIEE ( collage ) B
XNHE , fln "THELEE ( FUIICOLOR ) ##& H /R #7iZ BF % ( KODAK

moment ) 1 o

HEFENSEmEATRE (EnERE ) PREME , KAEEBEEEPZ
BEHE (SRR ERNR—KR—F—1T—FHBE) N2, MEE
EZHEHERAESTREBEE , BFE "1do (not) buy the storys - E 2 , HMH
HETE  WHES—EMEADBLH. HENERZER, SLHEABRKRHER
EEBHESHERENFTRRE BB, T TEERR, A "RMAREMAT
HMENERA, . RETAHBEFTEEN "BA. K EEEANTHEBTEERATERR
WEE , IRRZET S LHEEEFHEEHRESEBNLERE , BT IUREM
BN  AERBEACEEMRE RECYEREEIAR I HBY , MEHWHEER
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CHNFH, flHESS "EREX LREMRBEELREY. LEEEFENAR |
BABBABRAREBERBEZ-FREFTBERERE BREX LBEREEARE
% d ?Eﬁﬁ‘%%iﬁo

FERERBMN MM e ERERE  FNUESERIRCtcERAREZ
RICRERB - EBRERERRNERRE. BEACHEERREGNEBRR
EREFANRELZSRBAGPHRZARLEE | RICRFEZERFILE
EHRRERLCEE K Z2RAPERARABSETEENGER. HILER
BHRERACREEFEZELNEROEENHREER ; TDRA RBERATEIE
LERRABEFERE,

EIEMEEIREEL  ENFRE (LAHSFHFEZ ) BERERSESER
EmEW. BERCKBIRENE  FEREDSEEENYAEMGEERRE
REERBEPHREACEERR , tHEBEZEZE8AM. EHHF D (Jean
Baudrillard ) # SRR EE R, FEER2URRBBAZHREESS , FRHEYHE
EzEE K RHTREEMHL. FHREE/AE. ERHRNRERAEEE
B : X LHEEHBEMEGETR (performed ) , MHASIRRBETFZE=EFLRAN
RE , ISR "EERD, 2HRAE, ERAEEFESEL | cIRRBENREF

MBREPZAE B2, BREBPEZES ; MAREESERLNERT
BE

/N0

EREHFTRIBRUELFZERAZRBARMRE £, ERE. 55
ZERLTEBENEE ; R #E Barton Beebe FTIE AT REERE —EMAE, BR
=8 ENESIKCRENES N ; XREHFHEAMHRMFEARFHR ( form-sign ) .
EFRF (hypermark ) , BRUBRRFWVHRHA. EERTD , IEEELHBREBRT
AEBNBRED  EEGHSNEERARTHEEANTEAREIRIEH
®: v ERMEEZNERBER. TEBRNSEREIEREYR , THEFES
B MEAEREARRE 6 tRRNASFREERRESAEERK. ERRK
BAREN  HEmSmM4AREEREANEAREEENREE , MRELT
BEYHLERERABE — BB TERNRA. B LRFH , BEEMNS , &K
MERAEHREEAL  MEEBFEANFEAHRAECEREZ AR LEE,
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RENENRA , RATUANEEREE=EBEZME KR, BELF
BREMENFRRKL  EREGUEBRANFHACEERKEGEBRER
R MEREBEABRERSE —RBR2TREBE/NEZIE R , bR
REIRBRM, WEEAE, XA  RMUCAFBEEZRGEREETF. REAEF
REECRFRENGR  BERLASRERBE —FRIAKBENR  BF
EBEMFFRSAABEARER , YEHETMUER, AEEBLNBER  sIRmX
MEARRESERAREL/RE , LENRRR LB VERT ERRERTR
B, FERMCAEBREEEREERTA RN KKNER, KEEHBR , R
EmrEARENERE  REFEMEAREERR  XhEFRHREREMBEREN
. BERBRERLER  PHIRRKEBLZER , EXFKRREEME
HELERMLZERAREERMER  UEREESE B AEERACTE.

EFREFERCAMERBLBIZEAREBETRT ZEE , RERYHEER
MMWRFTERWN : B ( RIF ) FRigEERY A A m & &R AR RIRE & miZ &
ERE , THTREFRREFTNER  SRBZFHRREEEES, Fit , W3k
ERZERNWER K MRERERERNTE Y HFEREEER—EBEEZEHEER
FWEN : RELREH BB ( speaking corpse ) , MR B W EFHEFERE
(discourse ) o HIk—2R , HERBERE=ZER/M2EE K BLARERRKPE
RES 2R BERZEESIRRRAMBAERNZEEER ; E=AIR%ES|H
RRMHPEEZ— BT  REAAGEERRENGEE  FREEERHVEBELET |
BERAFECTSE , AHEBEX  RERENYYE K ME—RBAEERRK , &
EoBE . W_FEEKZEZNER , TENABMEZ/AIRES|Z ( the semiotic
engine of the mark ) , LR ABEERNGE. A REEEEEMmMREX , XA
BlEMBRAEIEEFEEL  HUERBEEETEREETENERLE ; XKifo
WIFEE K BMEMEESREERFENEELBRRER L MRATEARRAERA
NWRGREZER, ER RTHENKRAESEAETETRHRUARELRE ENRF
WA ROBEEANEBENSEERRWFERER , ELRFRRBLNBRE
B K NWEEESPBAFNFREERE (asign economy of “semiurgy” ) THRE—
B , MRAEEREANEETHERAESENET 21,

HEBREE=ERBIRNE D , AR ENESVEREBREZENME
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2 HIMAFEEEELE ( consumersociety ) —E7H , I EBEHSRENEE
#tH  HEIERBAHEEIREDLERZEIYN K THEEANMAENE Y,
BERL  HER—EBHUXR, EERE., —EfE. EEERR. AERNHEHED
r—ERRCNFREMITA  EHEHEERE B EEHEFEEZZTENHE
REVYIBE R ( system of objects ) ERFR T , ERHEREEM, HEETHERY
EEEZH : HBREEE(L , TREER ( performative ) o HIAHEEER —ERFIE
BEEENGRGBL, ALHRGAHFEIME , AR RAREREARFLECRR , B
ERATEREFREASBI>ENTEER -, RICLECEEREE-RKZEE
DURFEZSERK K BZTRKAYHE —RECEEREFERETERRER. &
REXREENHER BMEKLHEENLEEBREEREREHRA K LHR
EBREGREBEENESTLENARERL, TEEEHEEEBRZYNHS
ERZEEEEOELETE BB EABAKRENAB L. BEEIELEER
EHEREA TEARER , UBEYEZEEEERR., EFBETREEMAL
SHEEMB T 2R F (allophones ) , REF KRB EZEXIL, BURSHHPES
HEREREERFEER TR E— . BEMY  WHEHE,

it , BANSRERERARAEERSDEENNIESBBERELESREEH
RENEEFEAR  XER—REEREEMEMLNER , BEHRERIIEIRE
RESRKR-—ELUEEESOZBEERRARRERBEAERNE LERRER
o TDRA BEERN G BB ARFAFTRE , T FRERMERRCERRET,

&% , ERmMEHERIE ( Babel of brands ) R AREERENRAFAREE |
EFMEEE  HXABAKEESHW A LEW (ultimate metaphor ) , B HEE
AHERYKBELE (EERRATEFEMELZRKBAT ) NEREARELEZ
EEMmMEHERESERE  MEEARBHRLTEEYNDE  E-—&
B ERHEREENER. BURFENEY ( animal symbolicum ) , T @ K

i
g

T

1269 Ralph S. Brown, Jr., Advertising and the Public Interest: Legal Protection of Trade Symbols, 57 YALE L.

J.1165, 1197 (1948).
PO AR FE-EFE 1908 ( THNE HAIFMERNFHEEER NEHFEERS.

BHEZBAEMEMUEE . BAERUSKNEY. BREBMOEF. 1 ) ; Bible (King James
version), Genesis, Chapter 2, Sect. 19 (“And out of the ground the LORD God formed every beast of the
field, and every fowl of the air; and brought them unto Adam to see what he would call them: and
whatsoever Adam called every living creature, that was the name thereof.”).
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(brand ) . B % F[E ( identification ) , JHE ( consumption ) B T HF & EHIEE
R, = —BRA S,
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15 U.S.C.A. § 1125
(c) Dilution by blurring; dilution by tarnishment
(1) Injunctive relief

Subject to the principles of equity, the owner of a famous mark that is distinctive,
inherently or through acquired distinctiveness, shall be entitled to an injunction against
another person who, at any time after the owner's mark has become famous, commences
use of a mark or trade name in commerce that is likely to cause dilution by blurring or
dilution by tarnishment of the famous mark, regardless of the presence or absence of actual
or likely confusion, of competition, or of actual economic injury.

(2) Definitions

(A) For purposes of paragraph (1), a mark is famous if it is widely recognized by the
general consuming public of the United States as a designation of source of the goods or
services of the mark's owner. In determining whether a mark possesses the requisite degree

of recognition, the court may consider all relevant factors, including the following:

(i) The duration, extent, and geographic reach of advertising and publicity of the mark,
whether advertised or publicized by the owner or third parties.

(ii) The amount, volume, and geographic extent of sales of goods or services offered under
the mark.

(iii) The extent of actual recognition of the mark.

(iv) Whether the mark was registered under the Act of March 3, 1881, or the Act of
February 20, 1905, or on the principal register.

(B) For purposes of paragraph (1), “dilution by blurring” is association arising from the
similarity between a mark or trade name and a famous mark that impairs the distinctiveness
of the famous mark. In determining whether a mark or trade name is likely to cause
dilution by blurring, the court may consider all relevant factors, including the following:

(i) The degree of similarity between the mark or trade name and the famous mark.

(ii) The degree of inherent or acquired distinctiveness of the famous mark.

(iii) The extent to which the owner of the famous mark is engaging in substantially
exclusive use of the mark.

(iv) The degree of recognition of the famous mark.
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(v) Whether the user of the mark or trade name intended to create an association with the
famous mark.

(vi) Any actual association between the mark or trade name and the famous mark.

(C) For purposes of paragraph (1), “dilution by tarnishment” is association arising from the
similarity between a mark or trade name and a famous mark that harms the reputation of
the famous mark.

(3) Exclusions

The following shall not be actionable as dilution by blurring or dilution by tarnishment
under this subsection:

(A) Any fair use, including a nominative or descriptive fair use, or facilitation of such fair
use, of a famous mark by another person other than as a designation of source for the
person's own goods or services, including use in connection with--

(i) advertising or promotion that permits consumers to compare goods or services; or

(ii) identifying and parodying, criticizing, or commenting upon the famous mark owner or
the goods or services of the famous‘mark owner.

(B) All forms of news reporting and news commentary.

(C) Any noncommercial use of a mark.

(4) Burden of proof

In a civil action for trade dress dilution under this chapter for trade dress not registered on
the principal register, the person who asserts trade dress protection has the burden of
proving that--

(A) the claimed trade dress, taken as a whole, is not functional and is famous; and

(B) if the claimed trade dress includes any mark or marks registered on the principal
register, the unregistered matter, taken as a whole, is famous separate and apart from any
fame of such registered marks.

(5) Additional remedies

In an action brought under this subsection, the owner of the famous mark shall be entitled
to injunctive relief as set forth in section 1116 of this title. The owner of the famous mark

shall also be entitled to the remedies set forth in sections 1117(a) and 1118 of this title,
subject to the discretion of the court and the principles of equity if--
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(A) the mark or trade name that is likely to cause dilution by blurring or dilution by
tarnishment was first used in commerce by the person against whom the injunction is
sought after October 6, 2006; and

(B) in a claim arising under this subsection--

(i) by reason of dilution by blurring, the person against whom the injunction is sought
willfully intended to trade on the recognition of the famous mark; or

(ii) by reason of dilution by tarnishment, the person against whom the injunction is sought
willfully intended to harm the reputation of the famous mark.

(6) Ownership of valid registration a complete bar to action

The ownership by a person of a valid registration under the Act of March 3, 1881, or the
Act of February 20, 1905, or on the principal register under this chapter shall be a complete
bar to an action against that person, with respect to that mark, that--

(A)(i) is brought by another person under the common law or a statute of a State; and
(ii) seeks to prevent dilution by blurring or dilution by tarnishment; or

(B) asserts any claim of actual or likely damage or harm to the distinctiveness or reputation
of a mark, label, or form of advertisement.

(7) Savings clause

Nothing in this subsection shall be construed to impair, modify, or supersede the
applicability of the patent laws of the United States.

Amendments

Amendments 2006 Amendments. Subsec. (c). Pub.L. 109-312, § 2(1), rewrote subsec. (c),
which formerly read:

(c) Remedies for dilution of famous marks
(1) The owner of a famous mark shall be entitled, subject to the principles of equity and
upon such terms as the court deems reasonable, to an injunction against another person's
commercial use in commerce of a mark or trade name, if such use begins after the mark has
become famous and causes dilution of the distinctive quality of the mark, and to obtain
such other relief as is provided in this subsection. In determining whether a mark is
distinctive and famous, a court may consider factors such as, but not limited to--

(A) the degree of inherent or acquired distinctiveness of the mark;

(B) the duration and extent of use of the mark in connection with the goods or

services with which the mark is used;
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(C) the duration and extent of advertising and publicity of the mark;

(D) the geographical extent of the trading area in which the mark is used;

(E) the channels of trade for the goods or services with which the mark is used;

(F) the degree of recognition of the mark in the trading areas and channels of trade
used by the marks' owner and the person against whom the injunction is sought;
(G) the nature and extent of use of the same or similar marks by third parties; and
(H) whether the mark was registered under the Act of March 3, 1881, or the Act of
February 20, 1905, or on the principal register.

(2) In an action brought under this subsection, the owner of the famous mark shall be
entitled only to injunctive relief as set forth in section 1116 of this title unless the person
against whom the injunction is sought willfully intended to trade on the owner's reputation
or to cause dilution of the famous mark. If such willful intent is proven, the owner of the
famous mark shall also be entitled to the remedies set forth in sections 1117(a) and 1118 of
this title, subject to the discretion of the court and the principles of equity.

(3) The ownership by a person of a valid registration under the Act of March 3, 1881, or
the Act of February 20, 1905, or on the principal register shall be a complete bar to an
action against that person, with respect to that mark, that is brought by another person
under the common law or a statute of a State and. that seeks to prevent dilution of the
distinctiveness of a mark, label, or form of advertisement.

(4) The following shall not be actionable under this section:
(A) Fair use of a famous mark by another person in comparative commercial
advertising or promotion to identify the competing goods or services of the owner
of the famous mark.
(B) Noncommercial use of a mark.
(C) All forms of news reporting and news commentary.”
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15 U.S.C.A. § 1127
In the construction of this chapter, unless the contrary is plainly apparent from the context--

The United States includes and embraces all territory which is under its jurisdiction and
control.

The word “commerce” means all commerce which may lawfully be regulated by Congress.

The term “principal register” refers to the register provided for by sections 1051 to 1072 of
this title, and the term “supplemental register” refers to the register provided for by sections
1091 to 1096 of this title.

The term “person” and any other word or term used to designate the applicant or other
entitled to a benefit or privilege or rendered liable under the provisions of this chapter
includes a juristic person as well as a natural person. The term “juristic person” includes a
firm, corporation, union, association, or other organization capable of suing and being sued
in a court of law.

The term “person” also includes the United States, any agency or instrumentality thereof,
or any individual, firm, or corporation acting for the United States and with the
authorization and consent of the United States. The United States, any agency or
instrumentality thereof, and any individual, firm, or corporation acting for the United States
and with the authorization and consent of the United States, shall be subject to the
provisions of this chapter in the same manner and to the same extent as any
nongovernmental entity.

The term “person” also includes any State, any instrumentality of a State, and any officer
or employee of a State or instrumentality of a State acting in his or her official capacity.
Any State, and any such instrumentality, officer, or employee, shall be subject to the
provisions of this chapter in the same manner and to the same extent as any
nongovernmental entity.

The terms “applicant” and “registrant” embrace the legal representatives, predecessors,
successors and assigns of such applicant or registrant.

The term “Director” means the Under Secretary of Commerce for Intellectual Property and
Director of the United States Patent and Trademark Office.

The term “related company” means any person whose use of a mark is controlled by the
owner of the mark with respect to the nature and quality of the goods or services on or in

connection with which the mark is used.

The terms “trade name” and “commercial name” mean any name used by a person to
identify his or her business or vocation.
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The term “trademark” includes any word, name, symbol, or device, or any combination
thereof--

(1) used by a person, or

(2) which a person has a bona fide intention to use in commerce and applies to register on
the principal register established by this chapter,

to identify and distinguish his or her goods, including a unique product, from those
manufactured or sold by others and to indicate the source of the goods, even if that source
is unknown.

The term “service mark” means any word, name, symbol, or device, or any combination
thereof--

(1) used by a person, or

(2) which a person has a bona fide intention to use in commerce and applies to register on
the principal register established by this chapter;

to identify and distinguish the services of one person, including a unique service, from the
services of others and to indicate the source of the services, even if that source is unknown.
Titles, character names, and other distinctive features of radio or television programs may
be registered as service marks notwithstanding that they, or the programs, may advertise
the goods of the sponsor.

The term “certification mark” means any word, name, symbol, or device, or any
combination thereof--

(1) used by a person other than its owner, or

(2) which its owner has a bona fide intention to permit a person other than the owner to use
in commerce and files an application to register on the principal register established by this
chapter,

to certify regional or other origin, material, mode of manufacture, quality, accuracy, or
other characteristics of such person's goods or services or that the work or labor on the
goods or services was performed by members of a union or other organization.

The term “collective mark” means a trademark or service mark--

(1) used by the members of a cooperative, an association, or other collective group or
organization, or

(2) which such cooperative, association, or other collective group or organization has a

XxXvil



bona fide intention to use in commerce and applies to register on the principal register
established by this chapter,

and includes marks indicating membership in a union, an association, or other organization.

The term “mark” includes any trademark, service mark, collective mark, or certification
mark.

The term “use in commerce” means the bona fide use of a mark in the ordinary course of
trade, and not made merely to reserve a right in a mark. For purposes of this chapter, a
mark shall be deemed to be in use in commerce--

(1) on goods when--

(A) it is placed in any manner on the goods or their containers or the displays associated
therewith or on the tags or labels affixed thereto, or if the nature of the goods makes such
placement impracticable, then on documents associated with the goods or their sale, and

(B) the goods are sold or transported in commerce, and

(2) on services when it is used or displayed in the sale or advertising of services and the
services are rendered in commerce, or the services are rendered in more than one State or
in the United States and a foreign country and the person rendering the services is engaged
in commerce in connection with the services.

A mark shall be deemed to be “abandoned” if either of the following occurs:

(1) When its use has been discontinued with intent not to resume such use. Intent not to
resume may be inferred from circumstances. Nonuse for 3 consecutive years shall be prima
facie evidence of abandonment. “Use” of a mark means the bona fide use of such mark
made in the ordinary course of trade, and not made merely to reserve a right in a mark.

(2) When any course of conduct of the owner, including acts of omission as well as
commission, causes the mark to become the generic name for the goods or services on or in
connection with which it is used or otherwise to lose its significance as a mark. Purchaser
motivation shall not be a test for determining abandonment under this paragraph.

The term “colorable imitation” includes any mark which so resembles a registered mark as
to be likely to cause confusion or mistake or to deceive.

The term “registered mark” means a mark registered in the United States Patent and
Trademark Office under this chapter or under the Act of March 3, 1881, or the Act of
February 20, 1905, or the Act of March 19, 1920. The phrase “marks registered in the
Patent and Trademark Office” means registered marks.

The term “Act of March 3, 18817, “Act of February 20, 1905, or “Act of March 19,
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1920, means the respective Act as amended.

A “counterfeit” is a spurious mark which is identical with, or substantially
indistinguishable from, a registered mark.

The term “domain name” means any alphanumeric designation which is registered with or
assigned by any domain name registrar, domain name registry, or other domain name
registration authority as part of an electronic address on the Internet.

The term “Internet” has the meaning given that term in section 230(f)(1) of Title 47.
Words used in the singular include the plural and vice versa.

The intent of this chapter is to regulate commerce within the control of Congress by
making actionable the deceptive and misleading use of marks in such commerce; to protect
registered marks used in such commerce from interference by State, or territorial
legislation; to protect persons engaged in such commerce against unfair competition; to
prevent fraud and deception in such commerce by the use of reproductions, copies,
counterfeits, or colorable imitations of registered marks; and to provide rights and remedies
stipulated by treaties and conventions respecting trademarks, trade names, and unfair
competition entered into between the United States and foreign nations.

Amendments

2006 Amendments. Pub.L. 109-312, §3(e), struck out the definition related to the term
“dilution”, which preceded the definition related to the term “colorable imitation”, and
which formerly read: “The term ‘dilution’ means the lessening of the capacity of a famous
mark to identify and distinguish goods or services, regardless of the presence or absence
of--

“(1) competition between the owner of the famous mark and other parties, or

“(2) likelihood of confusion, mistake, or deception.”.
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