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Evidence Gathering in Medical Malpractice Civil Litigation-
the Right to Health Information as an Expanded Approach

Student : Chien-Chung Chen Advisors : Dr. Chih-Hsiung Chen

Institute of Technology Law
National Chiao Tung University

ABSTRACT

The practice of medicine is dangerous and unpredictable and the result vary from
one individual to another. Thus, when patients can not accept the result, they tend to
file a suit to claim their own rights. Evidence in medical malpractice litigation is
mostly under the control of physicians and hospitals. Patients injured do not know
what exactly happened and do not understand what cause the harm. They can not get
the relevant evidence easily. Patients do-not have the full capacity of gathering
relevant evidence and they do net professional questions at issue.

In Taiwan, patients usually take criminal action to fight for their claim. The
prosecutors play an important role in-gathering evidence. Prosecutors have enormous
power gathering relevant evidence. But sometimes, there is no right for patients to
take criminal action, they can only take civil action to ask for their loss. Therefore, we
should empower patients the full right to gather and discover relevant evidence in
medical malpractice law suit.

The amended provisional measures in Taiwan in 2005 have expanded the scope of
secure of evidence. This thesis focuses on introducing the provisional measures in
Taiwan and the Discovery of U.S. civil procedure. Comparing the regulations and
laws of Taiwan and US, moreover, discussing how to help patients gather enough
evidence to win the lawsuit.

This thesis suggests to establish the right to health information in order to let
patients have the right to access , the right to copy and examine their own health
information. Patients should have a variety of approach to gather the evidence and
know the treatment and relevant health information. In this way, there will with no
doubt be a balance of power between patients and physicians and medical malpractice
litigation will certainly be a fair play.

Keywords : Medical Malpractice, Evidence , Provisional Measures, Discovery, Health
Information, HIPPA,FRCP, Privacy Act, Empirical Study
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" @Rt B 13-

70 2B g A48 171 B 14-

177

CLERMONT, supra note 172 at57.

178 1d.

179 JACK H. FRIEDENTHAL, MARY KAY KANE & ARTHUR R. MILLER ¥ - B &% %32 > R EWHnk
A 367 (2003) -
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B RX BN BEEMTHEZ B~ H5E ~ A foia MR RIER LA B
REBHELHEZ BE ST RALBRAERZ T BARBRRITEELS
B AT A A P o

$=R FEHATREFZEH

FEM T B EMNERRNE FARB R4 B HER A L
REPSAMOETNER" - CFAL G ERH AR OHBERRHEE N
RSB EEFARMREE SRFLDH AHERARBEAGLORTFE 5 F
AR EEH SO b S EEATU T BARGEF LA ETEAN
AEFR ARRA TR THE N B AR SR ARG B A SRR
fe N1 Z RE AR %8 B 69 FF F(blind tria) p7 & £ R EE R R APz mz'™ o
Rz BERHEE PRAIE RELFERETHEARE > LEFF
B E ISR T TR A 522

FwR FEATHEZIRE

AR ERDAA G 26 1ROVECRE T RE 2O EEMAORE - £1E
MBS E T » 7T LAJE A A A e o 3 BioThl B o AR 26 i (b)(DRE - §F
AT LA B o 35 3RAE 4T B Bk 14 6 (relevant) B JE A& 45 4# (not privileged) &9 4477 35
BT 3k 26(b) DA R A MBI M S " FEATIAA b idE RAETH BT B 2

03R4 R - AT483E 900 B 107 -
Bl g E g A48 1710 B 14-
182 rﬂ}'ﬁﬁ%i o

'8 CLERMONT, supra note 172 at57.
184 Id

'8 CLERMONT, supra note 172 at57.

'8 FERCP Rule 26(b)(1) “Scope in General. Unless otherwise limited by court order, the scope of
discovery is as follows: Parties may obtain discovery regarding any nonprivileged matter that is
relevant to any party's claim or defense--including the existence, description, nature, custody,
condition, and location of any documents or other tangible things and the identity and location of
persons who know of any discoverable matter. For good cause, the court may order discovery of any
matter relevant to the subject matter involved in the action. Relevant information need not be
admissible at the trial if the discovery appears reasonably calculated to lead to the discovery of

admissible evidence. All discovery is subject to the limitations imposed by Rule 26(b)(2)(C)”

'87 CLERMONT, supra note 172 at 57.
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FREIB S 2 ER o BRI RAAH BIF69E B (good cause) » AT
DA R THFMEAOAMZ T R T S RER R T2 F
BEAM > MIEA THRAILZFRRIE - stk HERF MMM T o FAH
B ER  THRSRFRF R FE AL LIEMA BYY 3 ST EEHT
FAF TR IR R TR F A P AIRS & T AT HoR A T

LFRFEMTHE —REOR T LEZEZETTUREFRA T FAMK
B EEIEE ATBELEFABAEEMTHE  ERLALTHREAE
R B EEA M AT MM AA B L2 B B A —RER
Plogaf AR R AT T FIMER R MRB ERM T E  mB e EEAL EHE
REMIAE MR E b FREITHT o

% —2  FW TR 4]--Work Product T4k & 28 A"

SR B & 1947 SEB R 8 5 7k % Hickman v. Taylor — £ 8B E R > R FH @
RH| FEMrZE: — @A A —EREREAL TRIBFRRE H A
#4564 XA (“ordinary work product”) vidgsdmE AT EALABAE AT L
FEAABERSETEEEFTE LS By R E KM BT @
Rl — & FAZENIREAMEKTARDRRZCHEP &%~ FRARE
I BARASARE > M B AR G TR o A 6T AR R A o B AR P
HIFZAZ 8 TUIEL G ¥ R FE o FIrshR Q)89 12 3 AR 7 o B — LA B AT
FBIFALDERELE T BETHHEA EHETEHAZXAFTAELFA HRL
EORAHSHEZRAYETLEFOMNE BB EGHBEE  REHBES
HisgarE—mREE"™ -

% 2% 42,81 Rule 26(b)(3)83 x4t T Hickman — £ A& s ey TR R B A 3

"8 Id. at 58.

" 1d.

0 Miller % - R &% %3% > #7483 179> B 370

Pl B4R - AT483E 90 B 108 -

P REREF L EHIRAMZEAREGRRY IR BEBARRZIRERRASE EY
Z4RE A CHE S - ERERGREREANBAMTFRRRZEM > B ASUIRR T
ReH2 8% B FHEIERERR -

193 CLERMONT, supra note 172 at 59.

Y 1d.

" Miller % - R &% %3% > A7483x 179> B 376

1% ERCP Rule26(b)(3)(A) “Documents and Tangible Things. Ordinarily, a party may not discover

documents and tangible things that are prepared in anticipation of litigation or for trial by or for

45



EEXFM T AR XA B MR AR RBAEGALEN s AUE®
BRLRMGE L FEASAER" » B 5k Hickman £ #7454 66 5t 2 2
EUHAMZCHEDP & BATREBRS TRILERFHTRBIAAEA - KL
TEMAREZFRLEEIERRRAZARE B A4 RAR 453K 23
FETHRALTEMRE  BEBAYG TEMEEIRE A2 LW THGHRT
Bp Rule 26(b)(3)(A)* " BA 55 3L 5T i L 45 B 7= 40 4 B » 50 JB 4% 3% e 42 67 S X R AT
ML A AR IR L ~ 3%~ B RAEEE SRS o

BT RGBS EHM TR R AR AR R R RARE R R
REAE I BT RAEE S T IRAT AT 6 AR B F8 w5 E Mk
HEFRE I K - BE PR AR T U B RBEAMN A CIERRE EGER
V2 BB LR A o s TAE AR R R A AR ik L AT B RBHLE - K
SFERAKEFAMAIEARAEZRY  ENRDNAEANXE  IHREB
BREDERBORE  EAEFAINREXE U ALH  RERKAREGE
BRAFERZXE  RIBATFREHRE T EXLTREERE  AIHFA
BlkEBEXTZHE -

EBRBREBERR RS OEET AL AR E R4 d TERRR ARG
FHHT A E o LR AR A ATATUGE BB T o) BB ALIRYE > BPRR
HREFREE 0T 2 EHR T FELE S XA T FAELREXZZLEE
o k™ T NBRFARZ EAES R FRBEH A FRATZ X
ZTRZRA 2% BERFTEE LB R AE R RS

another party or its representative (including the other party's attorney, consultant, surety, indemnitor,
insurer, or agent).
¥ Miller % - B 4k %% - #7483 179 & 377 -
Y% kubfe EIRGELRR £ A R F &) R 0 42 1974 £ 4 Duplan Corp. v Moulinage —% » #w b
W FEIRE W K SRR BAR » WAL 1992 £ Holmgren v. State Farm Mut. Auto Ins % #, E 3fi&
AR A A R OHEP R A EH P RAFE 0 LA AW 0 BT ML i# 475~ » CLERMONT,
supra note 172 at 59.
% Miller % - B %k %% > #7483 179 & 377 -
290 ERCP Rule 26(b)(3)(B) “Protection Against Disclosure.If the court orders discovery of those
materials, it must protect against disclosure of the mental impressions, conclusions, opinions, or legal
theories of a party's attorney or other representative concerning the litigation.”
RFFREEIMSEE 1A TEFARLEEAAMREXTZ4F  FRFEHEL
BN IXELERIRAXEBEZIFTAHAT - |
ot w o TXEZHTRBE, c EAKREHE 25 FH 0 H42(2003) -
03 E 373 -

00 e bm s AT4B3E 2020 B 42 -
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Blm B~ S E LRSI RERSE LR AR AR EARAEERA TR RRAER
BT GRS TG IR RIS BB A B Y B A AR R
W By R RSB X S FIFER - St ¥ FAR A
HEENZFE -

k5 =

=3 AR R R B2 5 Sh— S AT BR it (previous statement)

Rule 26(b)(3)(C) 8 &% » —#% R A AT UE G L AT HAFEHAAHZR
o AMEERAFHA TR - 0B RMEY  TUAEREFS - itk
RTRRE 7545 R AT AT B B R R B A 9 & @R RF R M EZA KT Y
HFAEHRT BB T SFERITFER - XU EMN—FTEF
ATOEAF R B TR e & BRI AR E Koy > DA R B &R
BB e E FEART R EEY 0 LA WS A H R - LiE
RAEHEERGEARABE ARENEALEFALEE TIEHHRIEZ RN
F6*° e R d FAFUBF LA ZIRE - AFF AR -

BIEEBHR S RARNEFARATESE KT AARE  #IFEEFANE
ANEH AT AR KRB AT AT IR 8 B e 8 B AT L IR #1148 2 IR
EENBETE - WA P2HED A BAGRILEE FAZRERE EABASLE
Vs s AR P A A @ 2B H 50 o T EA T A E KRBT K AT R B - R
Y138 AR 6912 69 7T LA AL G AL AT H i AR 2 8 K > BATR
0 MR T TAERRR R S a A — R B SR AT AT B R AT AT 8 4 T
TE > T % i AR IR AT I H 0 0 R A A R R R B e A R AR S B
LHEEEGTARREAN > BELRERATERRBAEFEEHGT -

205 FRCP Rule26(b)(3)(C)” Previous Statement.Any party or other person may, on request and

without the required showing, obtain the person's own previous statement about the action or its subject

matter. If the request is refused, the person may move for a court order, and Rule 37(a)(5) applies to the

award of expenses. A previous statement is either:

(i) a written statement that the person has signed or otherwise adopted or approved; or

(ii) a contemporaneous stenographic, mechanical, electrical, or other recording--or a transcription of
it--that recites substantially verbatim the person's oral statement.

% Miller % - B &% %3 » #4832 179> B 378 -

27 Miller % - B &% %3 © #4832 179> B 379 -

208 573k -
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FZH TAERRR R XA Ih—b BB A T

Rule26(b)(3) (A2 Z M 2" » #ki% 260D ZME - HHEFEAMAHZ T
YEm R > A 2000)(1) B #{FE XML > & F AT AR 8 BLAEAT B B b 6Y
(relevant) B JEFk B 45 42 (not privileged) 89424 F 3% » Bp st £ RHE AT B 2 TAE K,
RN BZHFTF T -

B —AREFE Y LELENE MALCHBE RN NE T X ERE
B Eeg o R ATAERRBRRAZFIN 0 BEE A TERRZAR > TAFHRET
BT e ko B — R B R TARLEMREAEE G A BN TERRRAZ
BERZN LS LHERT 2 B AT G2 H B BGRN G — B2 A
BET RBULSEL G R A TERRRI A £ EBEMNZ A R
Z BB BRHAMER R R EE L1 B2 T 0 AR A RR .

WA REMA L TR ETZIARENNEARE L HAH RS ER
EBB MG RRAREF R S B TR RERA R LR EEM T
EHo DR T RERERGFR Dk TERRR A SRR LR
B 7 6 SR BOR A PRATAS > B Sbab B o 5 4 BB R A T4E A R R R 3Bk 4R B 1
5 % AR T B 2 TAE AR H6 B 2 & (raw fact)g B 771 Bp sk B TAE R R R
BIATARE T A BT > 2 e REA TR > 45T RATH T -

Bk FHEMHTZIRE I FAEBAZRFTZE

BEBALLARRTFRZ PHEEFEENWE - LB R EFRRA
Rule 26(b)4)* " H N E R B AT B T OB %A T RE T 26(0)(3) T/ s 289

209 FRCP Rule 26(b)(3)(A)” But, subject to Rule 26(b)(4), those materials may be discovered if:
(i) they are otherwise discoverable under Rule 26(b)(1); and
(ii) the party shows that it has substantial need for the materials to prepare its case and cannot,
without undue hardship, obtain their substantial equivalent by other means.
20 Miller % » B &% %3 » #4832 179> B 379 -
21 Miller % » B &% %3 0 #4832 179 > B 380 -
22 i
13 CLERMONT, supra note 172 , at 61.
1 1d. at 62.
1> FRCP Rule 26(b)(4)” Trial Preparation: Experts.
(A) Expert Who May Testify.A party may depose any person who has been identified as an expert
whose opinions may be presented at trial. If Rule 26(a)(2)(B) requires a report from the expert,

the deposition may be conducted only after the report is provided.
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RN SR BTN LA FHRE TN R R 0B & R AR
b — RS EBARRL P B L ARHAFEILEARREFEEHT
DRBN ARESRE  AREFTAULEFEENPLEREAM KT E
R0 SR FLAG 6 B R A R -

TEFAEMOEAAETEERA  RTFDX — B JFAFBAT LS
RAFAE TAE R R oL SR AR 09 PR R Bp gL B B K b JA K 7 o8 0930 & T 1045
FZo B THRRMERZRR - HloBaHN R P EARBEMN £
X BA Mom AR e T S En g -

Rule 26(b)4) R & A& L F K —SEAFTEE X EFHEATNFEH
o AAREARSEREGGH ARSI RERIIFERE T AREZR
ERXE WA REAREEM? (e — R A R THARELSE
EHEMBRAOECEFEERABAZIEZRAMEATZREARCONEE AL
HUBEEMTZREAFE S RA? RPHT -

—FEmE ERMTNEREANBEA SRS A AWM RERASLT
BYFRRLETEMERER ML 000 T ERAMERRBEA WP
AFEEGME T B FE s REBHRNERE L FEABEAZ
ERAETHRAMFRMETZIEARRZIEE I EGRCAFT wRZFXILIF
B A A F IR R B (B JEE R T I R AR AR T
HIE LA AR E -

(B) Expert Employed Only for Trial Preparation. Ordinarily, a party may not, by interrogatories or
deposition, discover facts known or opinions held by an expert who has been retained or
specially employed by another party in anticipation of litigation or to prepare for trial and who is
not expected to be called as a witness at trial. But a party may do so only:

(i) as provided in Rule 35(b); or

(i1) on showing exceptional circumstances under which it is impracticable for the party to obtain

facts or opinions on the same subject by other means.

216 CLERMONT, supra note 172, at 62.
27 Miller % » B &% %3 0 #4832 179 > & 381 -
28 E a7 -
2P Miller % - B &k %3% > 74832 179> A 382«
0 CLERMONT, supra note 172,, at 63.
2 sR% R #4835 900 B 119 -
22 CLERMONT, supra note 172, at 63.
23 g

224 Id.
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R E PRI 0 B ATALRI B R A R e e R R A R
R0 R A o) B RARIE — M T A R R B AT 2] %0048 5 a9 47377 0 JA0E
BRIGIMER  EHFBAZERAMBZIEL B —F R REHEREFI G
CHRRERT  RARITHF - bl SBRE TR THOER k-89 F
FHEET —EBE2 A R S H B2 FREAGK T AR X
ERATEAE RO BARS Dk LA E LB E e B KRR A R B
P BERAFREHEHEE -

BEAKRRELTHEREZEZREANE RUEZEEREFTRRFIZE
¥ 5 S ARERZ A ETIRDCUETRIRE R TRAT AR 40 20k R G BRIE R R F
RBEHRENRAN LB ET MFZETH B R ETHREAS RBBHAR
2R BB TEREABE Y & - BREZAGRIEREE  ARNERE
BEEAAFFTEFARLEER  $FALCEHAETAN  HAREXELSTER
fo o RATRAENEBRRBEH  TURREFAZISTEMEETA - IFB > 7k
TR ERANEE  BARHAEM - BAETFARSIELRAMBEEZIETA
B o N AH PR F I g A BT RS 0 RIR AR -

JE R B BN E R P B EFEE 3 1999 F 2004 £ £ 15 B FEAF
ERHBRE O ERARZERRELS B2 BHREY AV S A EHER
BEEEEFHARME  BAEE D 629EA M XBREeREEEL |
MAE BT REZ B RBREAH AAME L FARY - BEABITR AR
EHME FEETREZERTE AR ALEE AR B MRt LR

=231
N = o

LEGAEBRBBRHERYUGETZTERARTEL T ARERETZH
PIERAE RENELEEBRIRREBRR LA LBLERLERENE
ZRRAARAARCETHME AR REEZNMERLRY  BRUHTESL
¥ kT hRAERE P EWBRELRE - BRCMMAMXFRSLA T EFER

* Miller % - B %% %3% - 37483 179 B 382~

20 Miller % - B %% %3% » 37483 179 B 384 -

*7 Miller % - B %% %3% » 37483 179 B 385 -

2 B ATIBIE2 B 232

P gES s TERMUHAFRRIEAAMYE | 2AMEEMH €HXE 0 E 149 (2007) -
20 BlaTiE o B 145 -

Pl AEREGOALIEE  AFAREA e ISEMNFEEZ T P 11 EEHRAL LR
EHRREREEEREOELT  TRLEGHNEFCLEEN SRR -

22 s &4k AT4B3E 110 H 4(2002) -
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WA MR Ly BRiBREA BIRA O ABANATCARBRREMG? SR A
Bz R MR E AR GETAYN ke LEE > HARS
FIH BB T 2T T AREEFREZ HmS -

PP RBUKRHNEEAZEEENR@Y XA S A B REBEH
AR AR S TRER > S AEH L FAREFELEERNECHE  LHEFE
ARZ IR - B SBTHERD T SETHRREACE FERTES
EFEAGRBIEELRENER - B TREFARR > BENNF N EMMA
e BRIR T ERBEAT G FALTRAT AT G R EF BT SR
27 MRz h s EERGA L ERSEHAEFHEHELBAZER
EATERH R HR R R RIFENEAZIMM A EFARBE L LT
RBRAMEE £ T BT BT AR BTN = A BTN R Z 508 © o b
EFEBRFBR P AR EARAEETREZI BT EFET > RiGBIEREE
18 & 2 H| B -

BRI EHHTZRE—HE AR

WIVERRER B Fo B FAZ B2 | 4h AT sh st 0 £ Bk F FRMT4 E LIS
£ B BT ERM T AV ENER AT XM TR THEA E 6
5 P Fo B 5T $g B Fo 2 o

E R TRARIE I FR LRI AR IR Rule 26(c) 1% Pk 44 Fn 37(a) 3% 38 B T4 & MM
FHM AR RBIBAG T EEA OB AEEY  ERNATEH
T R T ERHEFTEAEANBOR 0 it A TR R A R B XL g 3
r - MEERE—BEEMBEREROBR - PABERE BE  BRARFEY
ERwar” - BEEEWHF A FAHEEM AL RQERE - BmiEE
— T A TR LA M A E SR TR ERE T AENLE
JENA B B JE4E sk A A ~ Rule 26(b) ~ Fu H 4k £ F2 4k Rule26(c) ~ 37(c) L & F Ak
ZibeyER -

MLk LABAFEM TR ET FFAL X o ARFHMBIE IR

233 I’E_J}'ﬁ%i o

AR RIATE 232

P R REERFNZRARZBRBLBED > BAKRBABEMEL RS ZBET -
% CLERMONT, supra note 172, at 63.

27 Id. at 64.

% CLERMONT, supra note 172, at64.

239 1d.
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BHEERANZRHLEMTAMER mELAIERTZIERARRA-FEALE
FZHEAUBEIRARIRE ~ B8 G L RAAEENEL  BILLFEMHT - $FA
FRELRITENER  RBEERCHIE LS ATARERFEMNTH
B RREEE  HREAREBEXFLEALE  ARENBHETH 2§
FEARLHERELM KB LI ERLRBETARERETREZHE £ B RYFD
PokRERKRBETRELAMSaL  PAATREBRRTFR T ERENE
BRE2uAEENEIE ML T AL BN T WRERTFEEARBEL LY
EHEMDARENHAE  EETRE E LT AR SENY R BE
PEARAER ML BETRBAS BN PN B E > M IR AL 42 2 3R 2E 2 T E R
Fk o

$hE BERAF

BEEAFEMTHELHEFROBE HREBS TROIF - B T HRAZE
PR ARREFRDRANAFTEM SRS ZIATRELTHERS - 1993 £ 453
FHTHRTEAHE™ FESBEBREITNEL RAEIHAHBE -
££ 2000 4 AT E AL IRAIT 18 B e s B i 38 BAR B fodb T ML -
3,47 4 4 (standing orders) % [ T8 B ah 3L’ s s — 2 2 BEM B E 0 &
S E%BERBIARERDADGBMRE - SFALABEHEIRAME
WL AFARE EB B —SOkIRETIEREE " (2140 A 4HEHE £ 3 7
ABEALEFZHMBR - WEFREZHBHENT EFMELE L& TH
NEFALETENHENTA - VEBBERF  §F AL 0 F BT U
BEET wib— R EFAFRTEEAZ R NN EEM I ER BTHEM

01993 43376432 i 4o T this paragraph requires early disclosure, without need for any request, of
four types of information that have been customarily secured early in litigation through formal
discovery”

1 CLERMONT, supra note 172 , at 53.

2 Miller % - B &% %3 » #4832 179> & 387 -

32000 44 iE 84 31 7% 32 & 4o T "Purposes of amendments.The Rule 26(a)(1) initial disclosure
provisions are amended to establish a nationally uniform practice. The scope of the disclosure
obligation is narrowed to cover only information that the disclosing party may use to support its
position. In addition, the rule exempts specified categories of proceedings from initial disclosure, and
permits a party who contends that disclosure is not appropriate in the circumstances of the case to
present its objections to the court, which must then determine whether disclosure should be made.
Related changes are made in Rules 26(d) and (f).”

% CLERMONT, supra note 172 , at 54.
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B %225 .

BERFATELERRER2HA Rule26(a) » 3B FEHE AKX LA =4
4 %% 47 #7458 % (Initial disclosure) » fEixfR Ao T WHEEH 2 £E T €&
4QMim~%ﬁﬁﬁﬁ’ﬁ%%ﬁﬁﬁﬁﬁgi’%méﬁﬁﬁmﬁm%$k
B TFRARE LY R THTREE AR ERZ AR EDE
%m’Wﬁﬁ%ﬁﬁﬁ%ﬁm%iﬁ%%~a%i% BA QHEAFR - F
¥~ X B XAF R (3)1R E B ) SRR R R T UUR R AR KA
WL RRLH BRI mELZERY

B L5204 % & Rule 26(0)2)**#.58 » —ik B 25 N
BELFEELARLOEZR S o LLBRBFZORE > WEZHINFA R
AEMERANEY  RRERPATAEZRANER £ Rule26(2)(2)(B)A
HMERAEGHEARNE  PFmbR e

5 1y
2 Miller % - B %% %3% » 374832 179 > B 386

7 CLERMONT, supra note 172 , at 54.

28 ERCP 26(a)(2) “Disclosure of Expert Testimony. (A) In" General.In addition to the disclosures
required by Rule 26(a)(1), a party must disclose to.the other parties the identity of any witness it may

use at trial to present evidence under Federal-Rule—of Evidence 702, 703, or 705.(B) Written

Report.Unless otherwise stipulated or ordered by the court, this disclosure must be accompanied by a
written report--prepared and signed by the witness--if 'the witness is one retained or specially employed
to provide expert testimony in the case or one whose duties as the party's employee regularly involve
giving expert testimony.
W OAFERFNORNE FE A AL LB FRI0RNBE > ¥ AFCPR 26()(2)(C) “Time 10
Disclose Expert Testimony.A party must make these disclosures at the times and in the sequence that
the court orders. Absent a stipulation or a court order, the disclosures must be made:
(i) at least 90 days before the date set for trial or for the case to be ready for trial; or
(i) if the evidence is intended solely to contradict or rebut evidence on the same subject matter
identified by another party under Rule 26(a)(2)(B), within 30 days after the other party's disclosure.”
20 CLERMONT, supra note 172 , at 54.
»1 FRCP 26(a)(2)(B)” The report must contain:
(i) a complete statement of all opinions the witness will express and the basis and reasons for them;
(ii) the data or other information considered by the witness in forming them;
(iii) any exhibits that will be used to summarize or support them;
(iv) the witness's qualifications, including a list of all publications authored in the previous 10 years;
(v) a list of all other cases in which, during the previous four years, the witness testified as an expert

at trial or by deposition; and
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FA93BE > Rule 26 RALAETEMNA NGB EEALE

Fu H A R A 58 %) B4 2845 (nonimpeachment) > & FAL L BB BEAFTEE LR EY

B RERBEE L FB 4L TR A GBREANGBEETEE -

LEEBAOBBERLFLBAEREZ 4 RN EREBRY XFAFE

4 MAMEFRE AR BB ER NS RTHRL T
# 7 ME98 B AT 4 Rule26(e)(1)™ > M2 4

Far 30 RAT#
TERARNERE R THiE A

#iF AR E LT MY —®EH
EHMEAT A LB EN RS o R A MR
%%%AM%&&Mﬁi&ﬁmﬁ:ﬁ%mm&%m&“mﬁﬁ:h%%k%%
BEEABABENFTIE BAETEMNI0 B AT LERE
AT
B ANE R Ak

%%&%%h%wwﬁﬁﬁ%mamﬁ#ﬁ%x%TA%ﬁ BE [ B
258

% 14 RN RBAL

(vi) a statement of the compensation to be paid for the study and testimony in the case
2 ERCP 26(a)(3)(A)” In General.In addition to the disclosures required by Rule 26(a)(1) and (2), a

party must provide to the other parties and promptly file the following information about the evidence

that it may present at trial other than solely for impeachment: (i) the name and, if not previously

provided, the address and telephone number of each witness--separately identifying those the party

expects to present and those it may call if the need arises;(ii) the designation of those witnesses whose

testimony the party expects to present by deposition’and, if not.taken stenographically, a transcript of
and those it may offer if the need arises

the pertinent parts of the depositiony and(iii) an-identification of each document or other exhibit
3 CLERMONT, supra note 172 , at 54
»* Id. at 55

including summaries of other evidence-=separately identifying those items the party expects to offer

FRCP Rule 26(e)” Supplementing Disclosures and Responses

(1) In General. A party who has made a disclosure under Rule 26(a)--or who has responded to an
disclosure or response

interrogatory, request for production, or request for admission--must supplement or correct its

(A) in a timely manner if the party learns that in some material respect the disclosure or response is

incomplete or incorrect, and if the additional or corrective information has not otherwise been
(B) as ordered by the court.
% CLERMONT, supra note 172 , at 55

made known to the other parties during the discovery process or in writing; or

27 ERCP Rule 26(e)(2) “Expert Witness.For an expert whose report must be disclosed under Rule

26(a)(2)(B), the party's duty to supplement extends both to information included in the report and to

information given during the expert's deposition. Any additions or changes to this information must be
disclosed by the time the party's pretrial disclosures under Rule 26(a)(3) are due
% CLERMONT, supra note 172 , at 67
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T EANHE 2T AT €% (conference) > #TE) BB FeyFE 0 L AR H
F B om 3t £ (discovery plan) » AR B E@IRE FERY - EFEALNHNB
2L AE FFH KM AT ~ A AR AR PR R R a9 E > T A
B 4% 42k 4748 B A2 200 o

BERFEFFIHSBRHRAMIRANRTENEF AR BT
&3 oA AR 0 ¥R B % 4 R Jian(satellite litigation)™ > 38 E A2 5 K48 T 40
Z #K (notice pleading) é‘J NEE o BB EAFER  BARALEHNBERF
BRARBA RBTEAREL R ERLFEAED KA RRD AT
Fi i AR AR

BERFTIATRY FEMTZIHERAMKIFNE EE2RETEFAY
WAhEVE- BHBERMFREN RERFFDEENEZERCE FARAM
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* Id. at 55.

260 ERCP Rule26(f)(2)”.In conferring, the parties must consider the nature and basis of their claims
and defenses and the possibilities for promptly settling or resolving the case; make or arrange for the
disclosures required by Rule 26(a)(1)”

! Miller % » B &% %3 » #7432 179 > & 386 -

262 CLERMONT, supra note 172 , at 55.
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EFEM TR ETZY (RUle 26 & REHREFARAREE—HF
FHAZLERRDE - RELOBHEATERRGFEROSGERRT L wRAE
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— % E F AT UM TR T35 B F 4 sk IR PR JE 48 2 B 5T Lk Rule 26(b)(1)
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EREHRA R AT AT  RERERGEHE LR CE o E™ bk
B Bp 48 15) 75 % 4 BR P 4K B T B 3R o

5 CLERMONT, supra note 172 , at 64.

ot TFERMARNERERAT-RFAARCE LT RO AR EF 0 F 39
A% 3488 A 134(1994) -

7 CLERMONT, supra note 172, at 65.

268 Id

PERG - AB 171 H 6

1% CLERMONT, supra note 172 , at 64.

7' Id. at 65.

272 Id
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o SRIGE S 0B MR FAZXE S ARFIH T - BA S RAG LR
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Fva B 4% 44 (protective orders)
AHTBFERAFEMITREFREXRFIHE EBEREEESERTNE

T EHB T 6% F AT SR A B R R E SRR Rule 26(c)” 1% 3 44t R 2
FREBRNN - EFAEFRERGSBEALENBREHHHRE R OB HLL

273 1d.
274 Id.
275 Id.
6 FRCP 26(C)”’Protective Orders.
(1) In General. A party or any person from:whom discovery.is sought may move for a protective order
in the court where the action is pending--or as“an alternative on matters relating to a deposition, in the
court for the district where the deposition will be taken. The motion must include a certification that the
movant has in good faith conferred or attempted to confer with other affected parties in an effort to
resolve the dispute without court action. The court may, for good cause, issue an order to protect a
party or person from annoyance, embarrassment, oppression, or undue burden or expense, including
one or more of the following:
(A) forbidding the disclosure or discovery;
(B) specifying terms, including time and place, for the disclosure or discovery;
(C) prescribing a discovery method other than the one selected by the party seeking discovery;
(D) forbidding inquiry into certain matters, or limiting the scope of disclosure or discovery to
certain matters;
(E) designating the persons who may be present while the discovery is conducted;
(F) requiring that a deposition be sealed and opened only on court order;
(G) requiring that a trade secret or other confidential research, development, or commercial
information not be revealed or be revealed only in a specified way; and
(H) requiring that the parties simultaneously file specified documents or information in sealed

envelopes, to be opened as the court directs.
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2T 2.4 FRCP 26(c)Z#. 5
" CLERMONT, supra note 172, at 66.

7 Miller # » B %% %3% > 374832 179 - & 407 -
20 2 £ FRCP 26(c)(1)Z #. %

! Miller 2 » B %% % 3% > 374832 179 - & 408 -

282

0

FRCP 26(b)(c)(2)” (C) When Required.On motion or on its own, the court must limit the

frequency or extent of discovery otherwise allowed by these rules or by local rule if it determines that:
(i) the discovery sought is unreasonably cumulative or duplicative, or can be obtained from some
other source that is more convenient, less burdensome, or less expensive;

(ii) the party seeking discovery has had ample opportunity to obtain the information by discovery in the
action; or

(iii) the burden or expense of the proposed discovery outweighs its likely benefit, considering the needs
of the case, the amount in controversy, the parties' resources, the importance of the issues at stake in the
action, and the importance of the discovery in resolving the issues.

3 CLERMONT, supra note 172, at 66,

ORF P 343 45~ H 347 4k -
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%A B %444 (compelling order)

E—HERBHTEMRETFRNHE > ATAEETZHH R - $HEFAZK
B 45 A9 BEA% 0 o RAEIBTE - R B M - 23 AR EA S &
BDEEZEEN  RERAALEEEL o &k3E Rule 372)°Y » £18 Z A2 FERAT
BABERTUHE > EHARFTUARNEE R -REXZALE -G L
SRS % B 2 AAT T o W Rk A AT B R R A S R A B R
ABRS e skl 34 A A AR FRA BN RIA B X SR T AT
B e &tk 0 B AT U RBAHEBHE 24 OS2 TRTAFF
THEAT  BREFnR  —% Ak~ RPREERERBTSEE R -

W ORFEFMERITIAEE A -

26 FRCP 37(a)(3)” (A) To Compel Disclosure.If a party fails to make a disclosure required by Rule
26(a), any other party may move to compel disclosure and for appropriate sanctions.

(B) To Compel a Discovery Response.A party seeking discovery may move for an order compelling an
answer, designation, production, or inspection. This motion may be made if:

(i) a deponent fails to answer a question asked under Rule 30 or 31;

(ii) a corporation or other entity fails to make a designation under Rule 30(b)(6) or 31(a)(4);

(iii) a party fails to answer an interrogatory submitted under Rule 33; or

(iv) a party fails to respond that inspection will be permitted--or fails to permit inspection--as requested
under Rule 34.

27 FRCP 37(a)(1)” In General.On notice to other parties and all affected persons, a party may move
for an order compelling disclosure or discovery. The motion must include a certification that the
movant has in good faith conferred or attempted to confer with the person or party failing to make
disclosure or discovery in an effort to obtain it without court action.”

288 CLERMONT, supra note 172, at66.
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%8B FEHTEMAE

FHMTHERASART G —H BAEMORMARRE R SE B —
FEAEEALTBELEEM T AZEN IEHDLE AN ER - £
R ER OSEMRE MR AES T BEEEABAETEMIRS
B EFAR S B o £ BT RERILEBARAD R EEMTZ
BR® B RTEEMTAETEANER S EBBMHE  BETALHE
FHMATHER  REEGEAERGEREE SR ERET > BRI AR
ARMER™ KW ERAARERTHST— AR TEA -

HIRATH AR M HE M S oA AR MR R BRSO EN TR ER(
LR REN) > R B AT EHH AR %2 Rule 26(c)(3)™" 75 ik ATk
EER AHEWGME  Ruled7()@)’ 8% > sk SEMTREFL > BIER

291 Id

?2 Miller % » B &% %3% > 74832 179> A 410 -
% CLERMONT, supra note 172,at 66.
** Id. at 67.

 XE B ABE171 A 18-
0 mEE 0 AT483E 266 0 B 136 -
297 FlAT3E -

% CLERMONT, supra note 172, at 67.
B EE 0 A48 266 0 B 137 -
3% CLERMONT, supra note 172, at 68.

1 ERCP 26(c)(3)” Awarding Expenses. Rule 37(a)(5) applies to the award of expenses.”
392 ERCP 37(a)(4)” (4) Evasive or Incomplete Disclosure, Answer, or Response. For purposes of this
subdivision (a), an evasive or incomplete disclosure, answer, or response must be treated as a failure to

disclose, answer, or respond.
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B RFHF DA T £ B F %G FHH T4 F(discovery
dwmm ﬁlﬁ%%%%%ﬁ“ﬁ%ﬁ& EFEFY B ZAT 0 BEFEARLEF
Rk EHERATRRAALSH MR FRAEBE AEFAE AL RS REH
F2 T A AT - R A4 o Fbom e B ARG ~ SRR R C SR HITAT
Fa TR ESY ) THRIBA BB LA  RARHERSENAT  EEA
TUEREA —BRE S0 HERETEEMT25 R Rule 26(d)" a7,
R AEZEEFAIBANBAHBREIEYES S EAMEL AR MRS
WIER > 3B R Z e EIE o T %r%ﬁﬁi%ﬁﬁﬁﬁt(Aﬂﬁ&f
@ EmEN REATEE FoRENERADENHMTHE AT o
B B2 o

% — B v i3 (Oral Deposition)
EFEH TR RS §FAEKRTIT AR T AR 088 E P RF IR

AWET  TURAUBEAEERN REAZME IR L EEFATUATOHE
S RIS R EANES RPRABANE S KRBT REETE®. sia

39 FRCP 37(d)(3)” Types of Sanctions. Sanctions may include any of the orders listed in Rule

37(b)(2)(A)(i)-(vi). Instead of or in addition to these sanctions, the court must require the party failing
to act, the attorney advising that party, or both to pay the reasonable expenses, including attorney's fees,
caused by the failure, unless the failure was substantially justified or other circumstances make an
award of expenses unjust.”
W REEE 0 AL 266 0 H 141 -
B A48 900 F 111 -
3% CLERMONT, supra note 172, at 68.
37 FRCP Rule 26(d)” Timing and Sequence of Discovery.
(1) Timing.A party may not seek discovery from any source before the parties have conferred as
required by Rule 26(f), except in a proceeding exempted from initial disclosure under Rule
26(a)(1)(B), or when authorized by these rules, by stipulation, or by court order.
(2) Sequence.Unless, on motion, the court orders otherwise for the parties' and witnesses'
convenience and in the interests of justice:
(A) methods of discovery may be used in any sequence; and
(B) discovery by one party does not require any other party to delay its discovery.

3% CLERMONT, supra note 172, at 68.
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319 CLERMONT, supra note 172, at 69.

311 Id.

312 CLERMONT, supra note 172, at 68.

I3 Miller % » B &% 53% 0 74832 179 > B 392 -
34 Miller % » B &k %3 > 474832 179 F 390
15 CLERMONT, supra note 172, at 69.

316 Miller % » B &k %3 > 474832 179 & 388 -
W sp4em o ATBIE 00 B 112 -

18 CLERMONT, supra note 172, at 69.
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FEREMMFROEREZRE T AE—FANE= Azﬁﬂﬁi}%« BARAE
Who R B|IGHE > ARG A BB AN IR A AT SABALB T EREYE S
MR G AR R ARG E RS

¥ =8 Z &4 #H(Interrogatories)
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319 14
320 CLERMONT, supra note 172, at69.

21y

2R W48 90 F 1120

B E R

3% FRCP Rule 33(a)(2)” (2) Scope.An interrogatory may relate to any matter that may be inquired into
under Rule 26(b). An interrogatory is not objectionable merely because it asks for an opinion or
contention that relates to fact or the application of law to fact, but the court may order that the
interrogatory need not be answered until designated discovery is complete, or until a pretrial
conference or some other time.”

33 CLERMONT, supra note 172, at 69.

7 Miller % » B &k % 3% > #7483 179> & 393 -

FRCP Rule 33(d)” Option to Produce Business Records.If the answer to an interrogatory may be
determined by examining, auditing, compiling, abstracting, or summarizing a party's business records
(including electronically stored information), and if the burden of deriving or ascertaining the answer
will be substantially the same for either party, the responding party may answer by:

(1) specifying the records that must be reviewed, in sufficient detail to enable the interrogating party to
locate and identify them as readily as the responding party could; and

(2) giving the interrogating party a reasonable opportunity to examine and audit the records and to
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make copies, compilations, abstracts, or summaries.”

32 CLERMONT, supra note 172, at 69.

¥ FRCP Rule 33(a)(1)” Unless otherwise stipulated or ordered by the court, a party may serve on any
other party no more than 25 written interrogatories, including all discrete subparts. Leave to serve
additional interrogatories may be granted to the extent consistent with Rule 26(b)(2).

302006 4 A48 R 1% ;£ 7 d 4o T Rule 33(d) states that a party electing to respond to an interrogatory
by providing electronically stored information must ensure that the interrogating party can locate and
identify it “as readily as can the party served,” and that the responding party must give the interrogating
party a “reasonable opportunity to examine, audit, or inspect” the information.”

B Miller % » B &% %3 0 AT4832 179> B 395 -

332 CLERMONT, supra note 172, at 70.

3 gy

B Miller % » B &% %3 0 AT4832 179> B 395 -
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REAREFNEBEAERE T B AAR T EZHBRATRAGTOHEER

6 FRCP 34(a) In General.A party may serve on any other party a request within the scope of Rule
26(b):
(1) to produce and permit the requesting party or its representative to inspect, copy, test, or sample
the following items in the responding party's possession, custody, or control:
(A) any designated documents or electronically stored information--including writings, drawings,
graphs, charts, photographs, sound recordings, images, and other data or data compilations--stored
in any medium from which information can be obtained either directly or, if necessary, after
translation by the responding party into a reasonably usable form; or
(B) any designated tangible things; or
(2) to permit entry onto designated land or other property possessed or controlled by the
responding party, so that the requesting party may inspect, measure, survey, photograph, test, or
sample the property or any designated object or operation on it.
37 CLERMONT, supra note 172, at 70.
3 Miller % » B &% %3 » #4832 179 > B 399 -
0 Miller % » B &% %3 © #4832 179 > & 400 -
0 CLERMONT, supra note 172, at 70.
M4

342 Id.
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$£AHB % i & (Physical and Mental Examination)
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TURFER G LB FARA G SREGBFTREZAS SR M AFRA
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WO Mgk 67 45 ~ 714k -

7 Miller % - B &% %% > #4832 179 & 402 -
¥ FRCP 35(a)(1)” In General. The court where the action is pending may order a party whose
mental or physical condition--including blood group--is in controversy to submit to a physical or
mental examination by a suitably licensed or certified examiner. The court has the same authority to
order a party to produce for examination a person who is in its custody or under its legal control.

* Miller % - B &% %% > #4832 1790 & 402 -
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B! Miller % - B &% %% > AT4832 1790 & 402 -

32 Miller % - B &% %% > #4832 179 & 403 -

33 CLERMONT, supra note 172, at70,
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BRI Rule 367 sA2 A A $350% » EFAM UL @B R gaH R
NOEFTHAT (LS A FXMHAL)  BHFREMAYBRELA AT
KB s FEERF P EXBAGL IR GHEXBAFEURA BRE
BZRAVHRIEFRFR IARATERERIAFTEEEGHE T aRHaR
EHMR  BEEFD LABOER R A 8 R B R AT RE RE KA
BAR - REFRZARALFGRAZEHEE AT ARRER > T EHAES
FRRR AT RAE B AR T R BE T - RN AR T KRG > HBAN 0 RNE
B A BAMMA TR AL BIRAR S RO ARG FETRAA LR

% Miller % » B &% %3% 0 74832 179> A/ 404«
355 B HE -
3 Miller % - B &% %% > #7483 179 & 405
37 CLERMONT, supra note 172, at70.
358 1d.
39 FRCP Rule 36” Scope. A party may serve on any other party a written request to admit, for purposes
of the pending action only, the truth of any matters within the scope of Rule 26(b)(1) relating to:
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BEEMEBEERNH EARRAREARE TN DR REMRRET -5
TEMFEEILRAREE R EHEARLERMO TR LI LEBREN T

& e

12 {540 £ B #6754 HIPPA 2 Privacy Rule /% % %42 30 R 942 & 5 a9 Mk MR LA 4 10 X
NI -

13 BARRY R. FURROW ET AL., HEALTH LAW 143 (2d ed 2000).

44 WILLIAM H. ROACH, MEDICAL RECORDS AND THE LAW, 104 (4th ed 2006).
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% REAZMMHTER

F B 1996 £ ) &2 B4 B 4875 42 Health insurance Portability and
Accountability Act(HIPAA) » #7- B A mey T £ > RKismz » REE
#7535 A O SR RAEAT S AE I AP 2sk F R AEMAAGE - A SKRZ T8 %
IR 2 AR B BRI R ABAE T IR SR SRk R 2 A R R AT E R
HIPAA %A st Auf A m%mi’@%%@ﬁﬁ’mﬁm%ﬁ’ﬁm% AIe B %
WARPT B £ SRR AR E R EfRE o XATSR %&ﬁ" 3% 192 & 3R(protected health
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BAPAREY e b L QR A TR B T AT A R E B RAE
FIRAREERAFEEAEAZMEB W@%mﬁg&%mﬁﬁg l&$%%
RETREBER ARARIBEATIRE N BRARBLA TSR0y R
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“7 HIPAAS§1 171(4): HEALTH INFORMATION.--The term 'health information' means any
information, whether oral or recorded in any form or medium, that--

"(A) is created or received by a health care provider, health plan, public health authority, employer, life
insurer, school or university, or health care clearinghouse; and

"(B) relates to the past, present, or future physical or mental health or condition of an individual, the
provision of health care to an individual, or the past, present, or future payment for the provision of
health care to an individual.

418 45 C.FR. §164.501.
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F=—m WAL
¥ —2k  [E# 4% The Privacy Act of 1974

The Privacy Act(f&#a4£7%) 75 1974 SFp7i8i8 > § fe48 48 ASFIE S BURF ATIL R
BB AN B IRGT SR 0 R4 B #R BUR AT RE N & 1B A 208k 00 R A > 3 BLIR#13% B Ray1E
Ao BAEAMEET BUREASCHENUTT A LSS 5B B 0948 B B0/ 8

=2 2 420
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KRS R TS BT E A BIAEAR T - MH R 5~ BAREE
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EENHEER °
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9 ROACH, supra note 414, at 106.

05 U.S.C. §552a.(b)

1 5U.S.C. §552a.(a)(4) : "record" means any item, collection, or grouping of information about an
individual that is maintained by an agency, including, but not limited to, his education, financial
transactions, medical history, and criminal or employment history and that contains his name, or the
identifying number, symbol, or other identifying particular assigned to the individual, such as a finger
or voice print or a photograph”

422 5 U.8.C. §552a.(d) : Access to records

Each agency that maintains a system of records shall--

(1) upon request by any individual to gain access to his record or to any information pertaining to him
which is contained in the system, permit him and upon his request, a person of his own choosing to
accompany him, to review the record and have a copy made of all or any portion thereof in a form

comprehensible to him, except that the agency may require the individual to furnish a written statement
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Mg BBl EFRZ IO RN EEFANFL AR EEEFARARE
BE~ RABR  RRBAARZENIG  wRAMERHIELEFANFREE > L4
WEEBEGE B2 - AAMERERE  SEAGZLAEMERAENERER
9 > B HLBAAE 30 RAERET  WREFAMNAE RRWEFE > TUAF R
3) ik OB

A g R R AR S US.C. §552a ()M - BPRAERE FALA ~ MK

authorizing discussion of that individual's record in the accompanying person's presence;

(2) “permit the individual to request amendment of a record pertaining to him and-- (A) not later than
10 days (excluding Saturdays, Sundays, and legal public holidays) after the date of receipt of such
request, acknowledge in writing such receipt; and

(B) promptly, either--

(i) make any correction of any portion thereof which the individual believes is not accurate, relevant,
timely, or complete; or

(ii) inform the individual of its refusal to amend the record in.accordance with his request, the reason
for the refusal, the procedures established by the agency. for the‘individual to request a review of that
refusal by the head of the agency or an officer designated by the-head of the agency, and the name and
business address of that official;

(3) permit the individual who disagrees with:the refusal of the agency to amend his record to request a
review of such refusal, and not later than 30 days (excluding Saturdays, Sundays, and legal public
holidays) from the date on which the individual requests such review, complete such review and make
a final determination unless, for good cause shown, the head of the agency extends such 30-day period;
and if, after his review, the reviewing official also refuses to amend the record in accordance with the
request, permit the individual to file with the agency a concise statement setting forth the reasons for
his disagreement with the refusal of the agency, and notify the individual of the provisions for judicial
review of the reviewing official's determination under subsection (g)(1)(A) of this section;

(4) in any disclosure, containing information about which the individual has filed a statement of
disagreement, occurring after the filing of the statement under paragraph (3) of this subsection, clearly
note any portion of the record which is disputed and provide copies of the statement and, if the agency
deems it appropriate, copies of a concise statement of the reasons of the agency for not making the
amendments requested, to persons or other agencies to whom the disputed record has been disclosed;
and

(5) nothing in this section shall allow an individual access to any information compiled in reasonable
anticipation of a civil action or proceeding.

23

24 1
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—REMRE > RAEHR AR B Resk BR KM BT @R g Ems o
SR BN AR EBAE > B AR RRET TR B bE
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4 5US.C. §552a.(2)(2) : (A) In any suit brought under the provisions of subsection (g)(1)(A) of this
section, the court may order the agency to-amend the‘individual's record in accordance with his request
or in such other way as the court may direct./In'such-a-case the court shall determine the matter de
novo.

(B) The court may assess against the United States reasonable attorney fees and other litigation costs
reasonably incurred in any case under this paragraph in which the complainant has substantially
prevailed.

426 5 US.C. §552a.(g)(3)(A) : In any suit brought under the provisions of subsection (g)(1)(B) of this
section, the court may enjoin the agency from withholding the records and order the production to the
complainant of any agency records improperly withheld from him. In such a case the court shall
determine the matter de novo, and may examine the contents of any agency records in camera to
determine whether the records or any portion thereof may be withheld under any of the exemptions set
forth in subsection (k) of this section, and the burden is on the agency to sustain its action.

(B) The court may assess against the United States reasonable attorney fees and other litigation costs
reasonably incurred in any case under this paragraph in which the complainant has substantially
prevailed.

7 5 U.8.C. §552a.(1)(1)

28 ROACH, supra note 414, at 121.

429 COMPUTER SCIENCE AND TELECOMMUNICATIONS BD., FOR THE RECORD: PROTECTING ELECTRONIC
HEALTH INFORMATION 42 (1997)

430 Id.
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B2 R EARMR T #1482 F 4 7% Health Insurance Portability and
Accountability Act (HIPAA)
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BTHERANELME  LHAEEFILBEFRRE  2RR £ 199 F41 2
THERRTEME F4EEL AREORMT > 125 82 A F 753 (Department of
Health and Human Services, HHS) & 2003 %1% [& #442 #, B (Privacy Rule) » R =&
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432 BONNIE F. FREMGEN, MEDICAL LAW AND ETHICS 207 (2d ed 2006).

433 BETH WALSTON-DUNHAM, MEDICAL MALPRACTICE LAW AND LITIGATION 67 (2006).

434 1d.
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Rl 2 o748 BB SMEH > (R EE AR B SRR N EF 5 3 E BB
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AR e B AR B B AR B g 2 3 ARAE A AT B s AR B A E R R R R
HEM2ZATE B A RiB AR T THEALTNERREARBALR B G125
B R A TTAE 2 3% B A2 32 30 NGB 2R 0 % -

% %) HIPAA #2.55 69 X 32 (covered entities) B4 B B 5 - 2R B3
B U #R X 4 7R (health care clear1nghouse)4397fn HE B 1% % 3t £ (health plan)*®ey#h
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5 ROACH, supra note 414, at 116.

©O R o A48 3960 B T1-72 -

#7 See also, HHS ,PROTECTING THE PRIVACY OF PATIENTS' HEALTH INFORMATION
SUMMARY OF THE FINAL REGULATION,
http://www.hhs.gov/news/press/2000pres/00fsprivacy.html (last visit:2008/6/24).

R g TAREWBEAMRUEEIONG ) 0 6 ALERRE F 918 0 R 80(2007)
9 45 C.FR. §160.103(Health care clearinghouse means a public or private entity, including a billing

service, repricing company, community health management information system or community health
information system, and "value-added" networks and switches, that does either of the following
functions:

(1) Processes or facilitates the processing of health information received from another entity in a
nonstandard format or containing nonstandard data content into standard data elements or a standard
transaction.

(2) Receives a standard transaction from another entity and processes or facilitates the processing of
health information into nonstandard format or nonstandard data content for the receiving entity.
#4945 C.FR. §160.103( Health plan means an individual or group plan that provides, or pays the cost

of, medical care).
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! ROACH, supra note 414, at 141.

2 FREMGEN, supra note 432, at 208.

3 Id, at 213.

4 45 CER. §164.524(a) (Standard: Access to protected health information.

(1) Right of access. Except as otherwise provided in paragraph (a)(2) or (a)(3) of this section, an
individual has a right of access to inspect and obtain a copy of protected health information about the
individual in a designated record set, for as long as the protected health information is maintained in
the designated record set

* 45 C.FR. §160.103.

46 45, C.ER. §164.524(a)(1).

M7 45.C.ER. §164.524(a)(2)(ii)

8 45.C.ER. §164.524(a)(2)(iii)

49 45.C.ER. §164.524(a)(2)(iv)
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WAELBAEIO RNEBEEFANES > LAESE  RAFZRRER ZARE
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T NEB XA BRREERRMIFERTAEYH R EEEET N Mk
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BAFRER EEARFHBIMEL N LERTREMN T NE S
WRMR RAEH R R MM EELARBE  AmMBI N ERTEERLSE
HAL e 2 W E R o £ B &M 69 M k2 k48 HIPAA 89T > 10 134F A B
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AR T — L TR > #2K HIPAA H AT » A2 % 4 B BB 3 A A4 2R 2 4B 75 &
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40 45.C.ER. §164.524(a)(2)(V)

1 45.C.ER. §164.524(c)(3)

2 45.C.FR. §164.524(c)(3) : The covered entity may provide the individual with a summary of the
protected health information requested, in lieu of providing access to the protected health information
or may provide an explanation of the protected health information to which access has been provided,
if:(A) The individual agrees in advance to such a summary or explanation; and (B) The individual
agrees in advance to the fees imposed, if any, by the covered entity for such summary or explanation.
3 Cynthia M. Hemsoth, Security Policies: The foundation for information protection, in HEALTHCARE

INFORMATION SYSTEMS 123 (Phillip L. Davidson, PH.D. ed., 2000).
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% ROACH, supra note 414, at 130.
3 See, e.g., Md. Code Ann., Ins., § 4-403; Wis. Stat. Ann. § 146.82.
% ROACH, supra note 414, at 158.

7 Cal. Health & Safety Code §123110. (a) Notwithstanding Section 5328 of the Welfare and
Institutions Code, and except as provided in Sections 123115 and 123120, any adult patient of a health
care provider, any minor patient authorized by law to consent to medical treatment, and any patient
representative shall be entitled to inspect patient records upon presenting to the health care provider a
written request forthose records and upon payment of reasonable clerical costs incurred in locating and
making the records available.

8 Cal. Health & Safety Code §123110. (c).

“ Ga. Code Ann. §§ 31-33-2 and 31-33-3.

Y Conn. Gen. Stat. Ann § 4-104.

! Miss. Code § 41-9-65.

2 ROACH, supra note 414, at 159.
463 1

44 N.Y. Pub Health Law § 18(2)(a).
45 Minn. Stat. § 144.335(2)(b).

89



SLIAFERA T RT T AT R AR -

EHBIEEEHR T ERERRATEI FRAM EHOERRALT R

BT 3 R R AN B R F B T R R HE A e e AR AP ik Rk
% Cannell V. Medical & Surgical Clinic*®’— Bz o EPRUUBRERSR AR EET
EHI RERBERBERWOBEREHERAREREA MARARERA
THRUFZAM - 4T R —F kR REF RS ek’ o B0
Hutchins v. Texas Rehabilitation Commission*® » 3% A 75 34k 2 # 4 20 3T 89 7%
A 0 LA4E N &Y o B 324% % % (the Open Records Act) & R B3 A4S 19 B 5 3065tk
B 1M ERATR R AR EIRARAERAHRHEEERRFLE S 2 BB
ko e AR BEA LiEE LA T L AR E B & 693048k o B b &M b tE H B0k
THEBEERRAHLBRCHALAGEA TEAAGEMAETREZIRL -

DMEmME > R AR BN RENAELRREZR - G4 KERLE
REBNMBIFARRBEZE AL T BERIL,OMNEGRTRAE
FHEXATFTHhE TTERELHAEEAZUAREBREERER AT MBRREK—
TR R A A B4R B B U B R A e Y

RABAFH G RER 4 0 HEBRR A s ol R e NS R B3R Bk
aﬁﬁﬁ&ﬁikm%%ﬂ 3t BB R BRI — T e B PR Y ) R A A
F o0 o db T LU T AR B AT A B B 0 AR 8 435 A 05 BRIFAR T
EEEHORE > CUERRAEBRMS FERF L ahshK -

gwlﬁ /]\;%

FREZITRAENRARE T M RR A EAHEGRERET LR ALA A
SHEE BN HEA > I B TEFRE N ;%Eﬁ%%mﬂ];% RAFMAT  AHAERTRA
s*;"xﬁﬂ%é&%%éﬁ#l‘i"%ﬁéﬁﬁ%?% A B FHEEBMGEA > B AT ER

FE IR BN AR T AR BER ey Bk R B W Bk A de
**bﬁt’{é““”éﬁ LR E BX R AR RN R EREBEL LN
A ERMHEAAEEER BB AGRALREL N RO SRART M

46 FURROW ET AL., supra note 413, at 146.

7 Cannel v. Medical & Surgical Clinic 315 N.E. 2d 278 (Ill. Ct. App. 1974).

% ROACH, supra note 414, at 163.

% Hutchins v. Texas Rehabilitation Commission, 544 S.W. 2d 802 (Tex. App. 1976)
470 COMPUTER SCIENCE AND TELECOMMUNICATIONS BD., supra note 429, at 45.

1 FURROW ET AL., supra note 413, at 146.
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472 Id.
3 ROACH, supra note 414, at 263.
% DUNHAM, supra note 433, at 263. .
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1 ROACH, supra note 414 at 374.

476 11

7 Id. at 375.

% DUNHAM, supra note 433,at 138.

7 Wanda Ellen Wakefield, Annotation, Physician-Patient Privilege as Extending to Patient’s Medical
or Hospital Records, 10 A.L.R. 4™ 552.

"0 ROACH, supra note 414, at 182.
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1 ROACH, supra note 414, at 376 .

#2735 111. Comp. Stat. Ann. § 5/8-802.

"3 Va. Code Ann. § 8.01-399.

% ROACH, supra note 414, at 378.

5 Schaffer v. Spicer, 215 N.W. 2d 134(S.D. 1974)
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88 o Tllinois 7542 47,2 ** » Abused and Neglected Child Reporting Act #, % » % B3k
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%= 3R B AR 2 ) 40

i B i A5 AR L 5 6 AR B B AR B A Bk ek B A R
HBTEGHNEARFLELNEH LR AEXTEFAT > BEGTRERERG
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ey R%  EABHOELEHERBNFEARLGE =AY -

BB HEABIINA B R R ARE ﬁ}i’r’:'ﬁfé&ﬁﬁﬂ%l BRE o S R
& M > Tarasoff v. regents of the University of California®” — £ B T % 6h #7
BTHRZEAARAN RETHRARLLEERAH RN THIGBALERH

7 Landelius v. Board of Regents, 556 N.W. 2d 472 (Mich. 1996)

" ROACH, supra note 414, at 379.

#9735 111. Comp. Stat. Ann. § 5/8-802(7).

0 ROACH, supra note 414, at 381.

¥ FURROW ET AL., supra note 413, at 156.

492 Id

3 Tarasoff v. regents of the University of California, 131 Cal Rptr. 14, 551 P.2d 334(Cal. 1976).
% FURROW ET AL., supra note 413, at 156.
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FwiE  ¥7%3e4k 4% 4 (Business Records Exceptions to the Bar on Hearsay)
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sy B ] AEdT i o B #8345 7% (Federal Rule of Evidence, FRE) £, 3 ££ 838
BEHA GRS LA RO EHERIEE " o RSB ERET
FRAE AR » T B R AT £ 2 TR RAE R L0 4 BP R B H ik R F UL AR IEIE

» Q\V

495 LAWRENCE O. GOSTIN ET AL., LAW, SCIENCE AND MEDICINE 776 (3rd ed).
6 FURROW ET AL., supra note 413, at 157.

7 FURROW ET AL., supra note 413, at 161.

% ROACH, supra note 414, at 383.

9 ROACH, supra note 414, at 384.

500 Id

OV Sanderen v. State, 397 So0.2d 65 (Fla. 1981)

%92 T ARRY L. TEPLY & RALPH U. WHITTEN, CIVIL PROCEDURE 910 (3rd ed 2004)
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AIEE BRTHEAEME ALSHEAFMT - ENTREREM T BLXELTL
1B P o

RER EFAZERTHK

BAETUERELRBENRAGHERAAMGBERBEG TR L AR LT

UERMTRE — BT REm A ER B IMEL LA RGTALT
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G PR T MBELEE R T BRSO RE  FPLARKIEAL
Ho B RME S FE S MR Fo bk 2 4% 0 TR B SR EFTH e RE—F R
SRR BRI EH R A R EREAT AR M 228k 0 o b T
B EAREIE L F AR AZ SR A

93 FRE §803(6): Records of Regularly Conducted Activity.--A memorandum, report, record, or
data compilation, in any form, of acts; events, conditions, opinions, or diagnoses, made at or near the
time by, or from information transmitted by, a person with knowledge, if kept in the course of a
regularly conducted business activity, and if it was the regular practice of that business activity to make
the memorandum, report, record or data compilation, all as shown by the testimony of the custodian or

other qualified witness, or by certification that complies with Rule 902(11), Rule 902(12), or a statute

permitting certification, unless the source of information or the method or circumstances of preparation
indicate lack of trustworthiness. The term “business” as used in this paragraph includes business,
institution, association, profession, occupation, and calling of every kind, whether or not conducted for
profit.

A B X A 1 R R e @HGLek B - kAR 2JCAHO 4k B E Ak 9
SRR IHBURAERENER 4L B R T RE

S.EIMRE 6. FHTIRME EA0in sk 7.2 B @ 60 R IE T n skl @38 10. 2R MAR G SE RS 1L R
FERE 128 hMEEE B3R EE 4Bk

ISskF bR 16AREETH 1T RARAEE EEHRMORSE

I8.FAE M 19 H T EMH 20 FERENFAF

%% ROACH, supra note 414, at 385.

2% Catherine Palo, Discovery and Evaluation of Medical Records, 78 AM. JUR. TRIALS 559(2007).

7 1d.

% 1d.
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FHALBH FAHL 4 B0 % 2R 0058 B 2% B 870 Bk vrn F A
FROEFTFHRAA L oM AREEZFOE T FARLEGRELEER
HEREREDN THRAFEHRRERSORBRER S AR AR ETRYRE &
R 2R EFE S HE S RGREEES R A EEFAR T GGRM L
ERMEGRE I RA LR BBRFAEE LR AN BARSE

BRAF B b A B R R EAMBR AN A

W3R B B 5% F- 45 1886 4% Gates v. Fleischer £28 & H R » KNERRIW A%
LBEFABRBEIFZEIE AERE NG AT H A0 B R ATRE 6947
@%&f’kﬁ%?%m%%%%é&éﬁ%;&m’whz% » 2 UHWE A

BEERER ARILRERSOTHME - TREZ RV RGTHE AR
Mﬁﬂﬁ&ﬁ?ﬁm %@%%m%mﬁﬁﬂﬁxﬂam&@%mﬁﬁﬁé#%
HEREE - WBRRAARLSARLENT Z > £BERRNER > EHMEBERERRY

9 Ziegler v. Superior Court In and For Pima County, 194 Colo. 98, 570 p.2d 243 (1977)
510

Audrey W. Collins, Annotation, Discovery, in medical malpractice action, of names and medical
records of other patients to whom defendant has given treatment similar to that allegedly injuring
plaintiff 66 A.L.R.5TH591 (1999).

311 FRANK M. MCCELLAN, MEDICAL MALPRACTICE: LAW, TACTICS, AND ETHICS 165 (1994)
>2 DUNHAM, supra note 433, at 52

513 Id.
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FAETERE RN A BREAFREA" T E LB L
FFBAPTELRE R OR BT HBRA RRBI ALY EHRA
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MR TRAE S R MR AL F R AR R IR o RAVET F4E 09 1R AR
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Y DUNHAM, supra note 433, at 53.

> Philip G. Peters, Jr., Empirical Evidence and Malpractice Litigation, 37 WELR 757, 759(2002).
216 Joseph H. King, Jr., The Standard of Care for Veterinarians in Medical Malpractice Claims, 58
TNLR 1, 42 (1990).

517 Id.

M Id. at 43.
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£ £ B 0 B BURA A B BB AR AR B % 5 & 42 #45(Quality Control
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B> S BRI R AR 22 U RAE B B R R B 00 B BT
) £ & # B 1% 2 38 & 5 (the Office of the Inspector General, OIG) 2 #i2 B $2 A %8 Ak
# 3 (the Department of Health and Human Services ,HHS)#: % » #jeéd 64 Bz &
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> FURROW ET AL., supra note 413, at 91.

>0 Timothy Stoltzfus Jost, Administrative Law Issues Involving the Medicare Utilization Quality
Control Peer Review Organization(PRO) Program: Analysis and Recommendations, , 50 OHSLJ 1,2
(1989).
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4 2 W S B2 AR % Franzon v. Massena Memorial Hospital’** — % % 33 2 7T LA B4
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*! ROACH, supra note 414, at 387 .

522 Id

523 Robertson v. Neuromedical Center, 169 ER.D. 80(1996)

> Franzon v. Massena Memorial Hospital, 189 ER.D. 220(1999)
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¥ ROACH, supra note 414, at 389.

226 Bay Medical Center v. Sapp.535 So.2d 308(1988)
>*7 MCCELLAN, supra note 511, at 26.

2 1d.

¥ ROACH, supra note 414, at 388 .
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