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An Empirical Study on Patent Willful Infringement
The Impact of CAFC’s In re Seagate Decision

Student: Wei-Po Wang Advisor: Dr. Shang-Jyh Liu

Institute of Technology Law

National Chiao Tung University

ABSTRACT

The In re Seagate decision made by the Court of Appeals for the Federal
Circuit (CAFC) on August 20th, 2007 ‘changes the legal standard for deciding
patent willful infringement from the “duty of care” standard, which is more in
line with “negligence”, to an ‘““objective recklessness” standard, which conforms
to willfulness standard in other ‘areas of law. The Court and commentators
believe that this raises the hurdle of proving patent willful infringement, and it
becomes more difficult to prove the same. However, patent willful infringement
is a fact issue, generally to be determined by jury trial. It is doubtful that
whether the determination made by lay people jury without legal expertise
would be able to reflect such a change in legal standard. This article conducts
statistical analysis to district court patent cases before and after Seagate, and
also analyzes the Federal Circuit decisions after Seagate. Conclusion has been
drawn that the determination made by jury on patent willful infringement issue
cannot reflect this raise of legal standard. Additionally, the Court reiterates in
Seagate that alleged infringer no longer has the affirmative duty to obtain
opinion of counsel once becoming aware of the existence of patent. However,
the CAFC decisions after Seagate indicates that opinion of counsel remains
focus of defending patent willful infringement, even under the new objective
recklessness standard. Therefore, opinion of counsel still remains an important
tool to prove no willful infringement under the new standard.
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1 U.S. ConsT. art. 1, § 8, cl. 8. (“To promote the Progress of Science and useful Arts, by securing for limited
Times to Authors and Inventors the exclusive Right to their respective Writings and Discoveries™)
2 See KIMBERLY A. MOORE ET AL., PATENT LITIGATION AND STRATEGY 4 (2d ed. 2003).
% See Frank M. Washko, Should Ethics Play a Special Role in Patent Law? 19 Geo. J. Legal Ethics 1027, 1027-
28.
* See DONALD S. CHISUM ET AL., PRINCIPLES OF PATENT LAW — CASES AND MATERIALS 1223-25 (2d ed. 2001).
35 U.S.C. §284.
6 35 U.S.C. §285.

- Jﬂ&ﬂl FlIR o miérgl /@I il E all %:“)Fﬁguglu* [ F: ST ﬁ /Jlii/‘
E‘F' ;1 #% 2008 #waﬁ’gu E"t g, M gl mu?ﬁ Ll ﬁﬁ%’“ TEREA A
HI= i V%E'}{fé b= ?' “ﬂ f

m



LE TR E RS 1793 Ehk fliE R T e H A ERE I AEEE Y o

B Rz R e TR I e S B2 P Foa AR %Jﬂ F 2 2P
%2R 2 4€T‘“34 A FREROEJZEE R L BLAA REIT P2 BEFE
*é— if. 2 AT A PP i a0 AR R N ERERL
) w2 EE R M

& a
ggil‘p%]ﬁ]’%\ﬁTﬂ”l 2E A4 }im;zﬁ\p 2l *ﬁ’}s?
M T e PR flREE 2R R i THRY | B fIHe
mFQT’ﬁﬁﬁﬁﬁﬁ’wﬂs#irb%Jéﬁ%%’%ﬂ&uq+#ﬁ§z;omwwg
P FE p&rF”ﬁffﬁ*%f‘ﬁZ S R e N gzsg/ﬁng@ WA ehm g o
ﬂ'\l._y" BERNEJ AT AREE AT P R Y I EP LS
|EX o %%?FJWB" B BAHEPEAY 3 S Bl Y B G RS
IS R e B AL T R pRend JIEP 8 00 % 35 (registration) 3 &
®a g5 E L (examination) ~ 17 % F BFaE e 3t i B JE G st E IR
%5 B oo

\

Bt FREE H 0 fRA LB {3 1800 £ hE 2 ¢ b r T
g, TshfEEe t - ,12 Foror 1836 #nRJIF kY E e B 3 40k
113 a4 e FREJIn R - PUEFLJIEA L FAANERZ BT
B BAEA L TR L gD ﬁ’r;}gigp.gggmaﬁﬁ urxﬁ'—); i ‘_—:c*“ 1836 & i 1|
I S ngkﬁﬂ%ﬁiﬁfﬁﬁgﬁiuﬁi RN S f&@ K¢ e

e 43 By B E P o WA F = #F'j?r'?ﬁ'/?wf L"f SR A L ‘pE iR
LR m"t’a‘#ﬁfﬁrl? ui—*rxl‘”‘ 1952 & i 172 % #rig ec > AP H F ghg i+ g1 1836
EARE AT RBP] PRA bt FE RN R GEF T RN RS A E RS2
2P e AR p_{:.‘mB%F'“ 7o ARG EDFE Y ,B;%?J;_-;%ﬁ* !
& ez fz/ﬁ*i?@? 27 “ﬂ'ﬁ‘”“f?’ FIELTE - PRAT RS o TR
AR ERA o IR AP &R R Ek L°16F§§‘}"4n'€'$fﬁvjf?pl'§' Jote 2] TchiE g

fi% ’ i, ]?]-EFATIJ/;‘ l/,/f‘ fﬁl’a’?}ﬁ'-& ji/z‘ ic,—‘] Lm’? j\"l I /uﬁ °
12 R EfE At R i o -

BB ZRiese b 22 fu (the Court of Appeals for the Federal Circuit, CAFC ) %
1982 # & FaF 2 Si- hB{IF FHRELD > FHEEREFTRFRE AL p L
B2 hikypeni & kit 2 - % - i+ 3r2 feao Union Carbide Corp. v. Graver Tank
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® Ryan Crockett, Balancing Burdens for Accused Infringers: How In re Seagate Got It Right, 58 DePaul Law.
1047, 1049.
® Scott Bloebaum, Past the Tipping Point: Reforming the Role of Willfulness in the Federal Circuit’s Doctrine of
Enhanced Damages for Patent Infringement, 9 N.C. J. L. & Tech. 139, 142.
10
Id.
1d.
'21d. at 142-43.
B1d. at 143.
4.
1535 U.S.C. §284 (“[T]he court may increase the damages up to three times the amount found or assessed.”).
16 Bloebaum, supra note 9, at 146.
7 Union Carbide Corp. v. Graver Tank & Manufacturing Co., 282 F.2d 653 (7th Cir. 1960).
18 Bloebaum, supra note 9, at 147.
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19 Graver Tank, 282 F.2d at 663.

221d. at 675.

21 Aro Mfg. Co. v. Convertible Top Replacement Co., 377 U.S. 476, at 508 (1964).

22 Underwater Devices, Inc. v. Morrison-Knudsen Co., 717 F.2d 1380 (Fed. Cir. 1983).
1d. at 1389.

24 1d. at 1390.

“1d.

26 Beatrice Foods Co. v. New England Printing & Lithographing Co., 923 F.2d 1576 (Fed. Cir. 1991).
%’ Bloebaum, supra note 9, at 148.

%8 Beatrice Foods, 923 F.2d at 1578.

2 1d. at 1580.

% In re Seagate Tech., L.L.C., 497 F.3d 1360, 1384 (Fed. Cir. 2007).
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% o ¥ 440>t SRI International, Inc. v. Advanced Technology Laboratories, Inc.— %3¢
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284 2 4v £ 4F T PR e £ 15 2 (necessary condition) i zl—\lﬁ_f' RSP N Rt (suff|C|ent
condition) - » - E 3 & 4RI A FehA R A G F AR AR PIEF B
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31 Bloebaum, supra note 9, at 148.

%2 Rite-Hite Corp. v. Kelley Co., 819 F.2d 1120 (Fed. Cir. 1987).

%1d. at 1125-26.

% Bloebaum, supra note 9, at 149-50.

% SRI International, Inc. v. Advanced Technology Laboratories, Inc., 127 F.3d 1462 (Fed. Cir. 1997).
4. at 1464.

71d. at 1468.

® King Instruments Corp. v. Perego, 65 F.3d 941 (Fed. Cir. 1995).

%1d. at 951 n.6.

“ Bloebaum, supra note 9, at 150. See also Crockett, supra note 8, at 1052-53.
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*! Read Corp. v. Portec, Inc., 970 F.2d 816 (Fed. Cir. 1992).

*21d. at 826-28.

3 Underwater Devices, supra note 22.

“1d. at 1382.

*1d. at 1389-90.

4. at 1390.

*"\Vera M. Elson et al., The Waiver of Attorney-Client Privilege & Use of Non-Liability Opinions After In re
Seagate, 9 Sedona Conf. J. 33, 36-37.
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frEed @R e e gaen (wave) - WixiE E‘n”h’ié,sii&7 Pz i 2 if % 4
(attorney-client privilege) % 33 1 iT= % £ 4 & R B (work product immunity ) >
Flm E LW bt J1E o

14 EFZELLDE2 2l $Eaa i

T
s

141 @2 = i%% 448 (attorney-client privilege )

3 -

1.3

3‘1 mf,&’—gd( 1 5_F ¥4 2 = % % (adversarial legal system) ¢ 2 &
8 CHRT P e T RN - R EE R ,z%ﬂ,,sﬂrfﬂﬁ
e Mgk o il 35 Rk s £ B fEfl - V£ Mg
—%FLfr;i ?‘;ﬁ;\ CBA SR R R E A L B BRI L2 R kL
o A fed F R L B RIS Bl s R R afE o

% R %2 5 4 Upjohn Co. v. United States — 2507 242 |3 20 (% 3 45 4 e
ER hop ke L\ BB RiTd A ERHERY A FREEF2 AL 22 B2 AL
2o@mHdp hh %@;i)]ﬁafég’m; HE 22 BFR iffn*w B oo grEg i (full and frank
communication) © - F{EG L ABGRFEREFG FEOEOBH TS 2T UER
£ﬁ$¢&%”47%wﬁ%m%é1?%#ﬁﬁﬁiéﬁ&wmm%%ﬁﬁgéa
ARAFAREF REHRGAAMTATAEF W F - 4 R kg LA FEREFRES &

FEFRES L2 R 2 R B A R R F R TR R

Tl IR ¢ SR AR (discovery ) # 5 ¥ BT E 0 BRFP I & Z
jePRFEFNTEAFVASEL PR BF AP F TR P AL R
;i%’ﬁ?ét{é/ﬁéﬁ?é{% 'J"»m’* FEAEFGEE A A L
;_gf A EFR L Fp L o P BFAFTEAPEY AR Jlprnd STRR

{7ﬂ@gb%ﬁiﬁﬁ% éﬁzp&iﬁ#%’wgﬂﬂmFW°%
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*® Dov Greenbaum, In re Seagate: Did it Really Fix the Waiver Issue? A Short Review and Analysis of Waiver
Resulting from the Use of a Counsel’s Opinion Letter as a Defense to Willful Infringement, 12 Marq. Intell. Prop.
L. Rev. 155.

* Fed. R. Evid. 501 (“the privilege of a witness, person, government, State, or political subdivision thereof shall
be governed by the principles of the common law as they may be interpreted by the courts of the United States in
the light of reason and experience”).

%0 Upjohn Co. v. United States, 449 U.S. 383 (1981).

51 Andrew Cheslock, Rampant Confusion: Waiver of Attorney-Client Privilege and Work-Product Doctrine
Immunity When Asserting an Advice of Counsel Defense to Willful Infringement, 10 Tul. J. Tech. & Intell. Prop.
111

°2 Upjohn, 449 U.S. at 389.

>3 Greenbaum, supra note 48, at 158.
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142 1 iF=% ¢33 E R P (work product immunity )

BN EREREARE L T R ARG R (*ﬁ;w (RHE SRS )
#) »»- R E"If/“#ﬁ—?%—ﬁq g F A A A ET R FL % (attorney
work product) ™ i M pE o 2 R g UG REF T %’?Iﬁlﬁ}? Rl CEUS L
5o PRA - BB A IINE A Y 5 B F|H F 2 Rt Hickman v. Taylor -
%0 Fompt - Rpladed 5 2 RE Y aE &w’@gﬁﬁiﬁéﬂ*%%%i
kg e o

* Hickman % ¥ > &g 2o 7 2 AR T ‘i:rﬁﬁﬂi,{i@‘ﬂ' G BEE A
?ﬁé—iﬁ&ﬁ’%’%éﬁﬁiﬁ*ﬁ-£ﬁﬁfewﬁié LHE S &
AR EFZEAET O RHERIAAME AT > B HZERRZ
?%ﬂﬁ?ﬁ”’ﬁéglﬁfZﬁﬁﬂﬁmimlﬁ,¢méﬂﬂk® b ORE AT
AR ERERRE S IE L o T T ER E P R EF P A doa B B S F 2
Bl R SHE R (mental impression) ~ B A F£ 3 \u;z His /65 12 &
a0 'J W k2 b oL L T EF 2 v % (work product of the

3R KAk (RS R uu,ﬁ':}fq;%ﬂ ¥ Rt > N E SR 2
?%ﬂ%%ii#%@,“&a,mm&v LR L SRR IR (T A4 el (F &
‘ B ) AR L ENT o BEeiI A SN AP Fﬁgi?i F s d e

W LA AR AR g NS TR 0 i R
1 E e % e E B LA BB B G Ry TR 10T
BR st - R p - W Bgdugs - R E o™

(8- HFA o EFIEIET UEANS X% TP 172 % (factual
work product) % % £ 1 iF= % (opinion work product) - ?guw?{n’v TR R FERER
FIRe- 3 N EP 2 &% £1@e (without undue hardship) i F"”"?‘”#B
PenFi o PIEE 2 $F 1 T2 %5 UG HEF ‘Mﬁ‘»#&-»mv Fﬁﬁ}b

=, /meﬂ»%?;}g,%f;_gﬁg,&ﬁl Tas % > PldezEd £ 3 o

ded Ot 0 BT R kD ERA &L BRI R LT RE SR 0 B
Hd 2 A K # O chlr TS 2 {¢:rt€ﬁ % Frdf R 2 f—ailfaf'ﬁﬁi’Lﬁiﬁﬂ
g o FUEP R R R 2 R ORI L AT RN R B2

5 Knorr-Bremse Systeme Fuer Nutzfahrzeuge GmbH v. Dana Corp., 383 F.3d 1337, 1344 (Fed. Cir. 2004)
(citing J. Wigmore, Evidence in Trials at Common Law § 2291 at 548 (McNaughton rev. 1961)).

>d. at 159.

% Hickman v. Taylor, 329 U.S. 495 (1947).

%" Fed. R. Civ. Proc. 26(b)(3).

*8 Hickman, 329 U.S. at 510.

*1d. at 511.

®1d.

°1d. at 511-12.

%2 Greenbaum, supra note 48, at 160-61. See also Kristy Joi Downing, The Implications of In re Seagate —
Redefining Willful Infringement and Waiver of Attorney Work Product, 12 Intell. Prop. L. Bull. 19, 23-24.
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FEH A H O 7 BT GR AL AE K A k4TS foend B 0 CAFC § 5 =tef
#F LT R 2k d i R (scope of waiver) - & s { % In re Seagate — % ¢ i
IE & - o

1.5  CAFCHEBIT ik £ T T @ ¥t
1.5.1 Knorr-Bremse %

A 2004 # 11 % » CAFC T iic=h v 22 /5 7 kmaah»’#ﬁﬁ%iwgﬂ%
TR EY G e AR TR AR PR &R BEL R B3 - CAFC
e =0 vF 32 21 Knorr-Bremse Systeme Fuer Nutzfahrzeuge GmbH v. Dana Corp.— % %%
it o Ak P4k Dana 4 oot HEEZR R G 1*1)’? 2, Knorr-Bremse 1% |48 #ciq i % K
ARMHBEFOZEELL AR R oL EF LA EREF AN ER
FE G FE 0 B 2 RR] %9 CAFC B2 —'J wJ CIRAAMAEP P SRR LE
BAREHBEL-FF 0 £3 212 % (adverse inference) - j&m #7i% & 35
- ﬂnﬁ-r >4 5 (the totality of the cwcumstances) P B E R ek d R
417 5 o ®b|4c3 Kloster Speedsteel-AB V.. Crucible Inc.— %°'¢ CAFC # % 4 7 » %
B A A LSRR E I E AL B Bi“\‘”’r’ Bdem 3 BB EFL L B FE
FRIENZEEERAT §E f*EW E,:FL H_H g e B ’5' v R L

EREF hdm o Pt el 2 1) %'HLFWJ B B T4 & = 5 ¥t Fromson v.
western Litho Plate & Supply Co.— %% ¢ @ 5] & s iz o ©

AN T243eH%, RRlag BEE w32 £ a2 2 M % (attorney-client
relationship) o A FEVRRREANZEL 2R E (dlsrespect of Iaw) U
THTH AKF - RREARY S FHERE M A F g g TR
CAFC %ﬁd T irm%ﬁa (en banc) mﬁ‘ég - TRl RARG - F A
CAFC 355 % #4% 1 %L ‘“@?#’1‘5 L EA R LR AR i‘?;&iﬁ (trier of
ha)%@d*“eudg A A IR 2 dadh s CAFC 3ns T2 fldesh ) ¢ ot
ERCREE A R L F”*msi WG AARTBOR G A - RIEEBERERFE LR
~“Aii‘”amﬁmfkmbﬁ%“%&%u%km“*?”*ﬂaf’ﬁﬁ—
PAEHT A E Y T A 2 4 s CAFC 730 % F 4k 2 L PiEim iR A

%3 |d. at 164-65. See also Christopher Ryan Lanks, In re Seagate: Effects and Future Development of Willful
Patent Infringement, 111 W. Va. L. Rev. 607, 616.
% Seagate, 497 F.3d.
% Knorr-Bremse, 383 F.3d.
%1d. at 1342.
%7 Kloster Speedsteel AB v. Crucible Inc., 793 F.2d 1565 (Fed. Cir. 1986).
% 1d. at 1580.
% Fromson v. Western Litho Plate & Supply Co., 853 F.2d 1568 (Fed. Cir. 1988).
;‘1) Knorr-Bremse, 383 F.3d at 1343.
Id.
72 See, 1d. at 1344-45.
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1.5.2 Inre EchoStar %

-

7 % CAFC ** In re EchoStar Communications Corp - &P - B R A
BRI MR R A R B R L2 I pE s Hirang 2
AR EHERE LS FANHBREOFERL P -2t h%Y - RE TiVo fpa a2
EchoStar i) 2 & {|4# > & 1 3% EchoStar 7 # & BN % - (Thi e B2 £
ERRN " S &E H >+ 17 frlév 22 B Alis 2 B A2 w Wwdg 0 2 ) R EF (in-house
counsel ) 2 R L a2 R B A2 (8 0 ¥ kA BB 3 Y IREER (outside
counsel ) Merchant & Gould ez 2 L > e F AP EHE T U pL b IMEEZLITLE &AL &
T2 P I3 E > PR AR g gt ok R g Ap B ohd i R o ’fi@%4w¥ﬁ%“*
RIREFFARRE 2 MR 2 N R o T ARG TR £ %Fﬂ oAy o

CAFC 7 AR F ML EH/BREHNINEFAZELLRIFL L ROy T

SR B 2y 7 2 - (R348 (subject matter) § M2 iz EEFE A ARNF
S MR R 0 @ gL T & F5 2 ok SR ER Merchant & Gould 238 3t 5 TTRE Y2 i
AFEREEZ R P BRARARR PR T O R - RAAPM 2 97y H s @
(all other communications relating to.the same subject matter ) - o "By #X 4t 2 EchoStar £
Hod MR AREF R N INEEF TR TN INA AL S RN e 2R LR
w7 ek o e £ CAFC 7 i FMFENE%im 2 o CAFC WE AR £ 2
”erEz’*f R 3~ fres Fod bR S vl o H “ral%. RS N ﬁ‘pif S LNE R
pR G pNIREE R LG T A BB T R o rur’% ERETHIL2ZZES

%7-79

ﬂﬁ’UWCé—ﬁ%ﬁ%ﬁ%éiiﬁﬁ$&%1%¢%¢$ faagal . I
AL B E R PR LT 2 e A2 1 F R R Bz A T &
ABL T()e 73 EFRE S 2ZFEEFTE R Fs,?»sipw\ Fehe 2 Gldeid i
g 2 F L5 (opinion letter) ; Q& 472E~FF iz HEp &
EF erns 7 ER 4 (mental impression) e £r A B AR 3 B ;‘; s (Q)th 2 REFZE K P2 A
FEFEREF ML L Fine 2o 8y BhIgragiples g @24
F9 VRS T A N F AR R R LA EPETe g s daerg &

%]

3 1d. at 1345.

1d. at 1347.

" In re EchoStar Communications Corp., 448 F.3d 1294 (Fed. Cir. 2006).

°1d. at 1297.

"'1d. at 1299.

;z Id. (citing Fort James Corp. v. Solo Cup Co., 412 F.3d 1340, 1349 (Fed. Cir. 2005)).

Id.
%1d. at 1302.
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EEF 2 E —“’Fé“iii;wtp LR LBET AR 3 EE e 085,»\ » CAFC 7 332
é’“ﬁ%ﬁé BEPFTIRNEFINFTQELIE > TAE BET LS Fao 2
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“Klw\gfé (redaction) & E @Bz & rTH;l“ El e SR OpFiE T RAEFRG R
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4ottt o 7 EchoStar ¢ - CAFC - 2 & faid i U iR R g a0 ) o Bl
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8 14. at 1303.
8d.

8 1d. at 1303-04.
& 1d. at 1304.
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nE?

1.6 Z4cH fkefE s ! In re Seagate

d % EchoStar — 2>t B A FFILT 2 W FREF LT L) Fio-
BEo R PREACPE o RN R AL 88 0 R B R et R @phiﬁ
Fﬁﬁﬁﬁﬁﬁﬁﬁéﬂ%@&ﬁ TR EFZEAPNE oA LB RS BN
LR - s F A P st erg B2 T o BB N T In re Seagate - %%
mi‘*’ # 4§ > CAFC . % > Seagate %7 L X B FH A nFEF L P Ra %t“
b » CAFC { - Fiufs1 p j&_ Underwater % 12 er-t A OB L TR 0 B s A3

¢ T % g & (objective recklessness) | 53 » 1% 4 s R, B ik 2P 4 o

*+ Seagate %7 » &% Convolve, Inc.2 MIT < & Bl4|* EchoStar % * CAFC
ER R e s B ,U;ugvgg-qlgv:w chie [fl 5 T 4x 2 Seagate # Mrif ehiE Eﬂ;/z R
Ad Bt 2 b oy - n:'*sﬂwﬁftl— A MRAKRFRL B ZEREFEE
LAFL L B E2 2pF > AR D RRGE Y IR o ap
?’ﬁééﬁw%%%%%&ﬁmgk&lﬁ-m¢ﬁo?3%ﬁﬂ%?ﬁu;%%
Moo s CAFC# 1 2 & 24 (writ of mandamus) » # 3 CAFC it 53 fspt — it
MR E k-2 w f#E h &k K> CAFC 7 W "é,a*i?e;%’ R o S N B
(suasponte) ™ >R (enbanc) e 3Nk E R A

/:Jn

Ff,g"/‘;}‘i"}’g"ﬂiﬁ FRIFuN I FHFmERLI AP Fi5- % CAFC 30i 8 %
TR FiRFmnad i dime g A EEF (opinion counsel ) g i R E A oo
“ﬁ%%ﬁ%@@iv%%éWDFOgipﬁﬂﬁ¢?XW*w ¢4W7ﬁ
A% (informed business decision) *1Z &% g.:=iz (objective assessment) ; ’fF""
EFOR BB OE AR R LEJPEP S S IS IV i *flj B R RS E e b 2 Lﬂ
(judicial decision maker) - ¥ ¥ 2EF & JF %22 ¥4z & (adversarial process) o JI
Fleen A2 2L L4 A L B rn2fF 2 L AR FET 3 f;:,\ i
PR 2 AR R R

A , .ot
sl Tg ke

o

CAFC i&- H#p » d - ST > A BPEF TE BP0 H 75
(prelitigation conduct) F B > gLt — 32d 7+ & g@g,ﬁﬁfrﬂj it ¥ % TR R
ikt o BRI RS L R RIS § - § 4 &AL (good
faith basis) - Flt 3t goqr 2 37k ¥ 4 MR BB B R 2 LA VHRL BEAR

%ﬁiﬁé— o AR o ek ARITEE A AR w\mﬁﬁﬁamﬁ%%i%’%
flE A ¥ %‘rﬁlﬂfé# | £ (preliminary |njunct|on) 2 BRI LIRS R BRE

1ﬁ%§¢ouwcg%m’;%ﬂﬁ R = IR g R IR s LR

87 Charles S. Barquist, The Impact of Recent Federal Circuit Decisions on Strategies for Defending Claims of
Willful Infringement: Opinion Letters, Representation Issues and the Scope of the Waiver of Privilege, 910
PLI/Pat 1087, 1101-05.

%1d.

% In re Seagate, 497 F.3d.

%1d. at 1366-67.

1. at 1373.
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AR VF AR EREET AR BT E LT AGAR S KFBEFLL AP
(3 ars ) TR}~ FRERP A mﬂ%%m¢$°ﬁm1 » CAFC 82337 2%
;3{fgﬁm%m’ghﬁ@m%4—%a+ﬁi? HORR R RIS i
L plE2 o CAFC g i a2 R apr2 21 1 w;~¢f%%&iéﬁ
2E R L ﬁﬁ%%]’ﬁ]}@zaﬂ“'&—‘»%ﬁ mep\* fetx3 » CAFC g3l

b AT R e 2 ﬂ%#@’l@l”%”%ﬁ’lm*%°w

B R R R R AL 0 2 CARC LB Hh- L2 0k b
R %EIPLH l s‘!f.iﬁ it SR Y L = f;%#ﬁi;é EEE 2L -"1ﬁ-ii DR N

wJﬂ}ﬁa’m@wfﬂaﬁmém7 TERiEL  RE o F A I RERED

3 54
—u»

Pl (willful) - e /*%? * fv“r%—*f" @ AN EAR v‘ fr)a AR G2
Ao BH R .,*ri i .L PRt T g T b (recklessness) | erif i sl % 8

E AT F (TR (copyrlght infringement) 2_ ;% <4 & p& ¥ % (statutory damages)
LI fL Havzat i 28N T e (punitive damages) 4% i

"R PR A Banpr il oG r 4475 (Fair Credit Reporting Act) IO T g
1 &% (Fair Labor Standards Act) &% s T AEMAY T&i ) Ge
FILET A 0D RFERY mp’% SH T AT ¥ 4% (common Iaw) g * -

v 17 EX

Ro TR R L mAR T 5 (actions in reckless disregard of law) 4R % < &, i& #
(willful violation )

FR@ o Ap RO A i @ S e 2] ¥r 2 5 Underwater % ¢ wrdxriﬁ%ﬂ
(dutyofcare)J%ﬂ;’%%‘r’éé’:i}%ﬁa‘f’mﬁmf’“ﬁ Foar T4
(negligence) | 2 FEA 5 4p3T ~hin 22 AFAT B ¥ $h0 T d | 2 - mimjaqp i o
)t 5 CAFC fap Fas *t & % @ Jafs Underwater % #7325 T 2 .08 » @ sc 2| dopr B M o
FhEETRF L kA EE 23 R%P T2 sl (objective recklessness) | 2z
HoCAFC - H &7 d WAL ARBL - FEe 2 LGg* > S50 #7 L
FEREFEELLLARAE

AR EATORSET R 'Hi%ﬁ*#ﬁ@@JCAmu%*—ﬁraw
BRI Fl Ao B A F A LR 4 2 # ¥ (clear and convincing
evidence) #HP B A LT EPFEMRNEFTL € ElRP- 2 EJEDERE AT L
<mmmwwh@nmmmM),”*y—gﬁﬁmﬁ@wﬁﬁk%%&iuang@me
of mind) « 2= > - LR PHEERME IR T REP RS RE A ¢ TSP R

%d. at 1374.

%1d. at 1374-75.

% See Id. at 1375-76.

% But see Justin P. Huddleson, Objectively Reckless: A Semi-Empirical Evaluation of In re Seagate, 15 B.U. J.

Sci. & Tech. L. 102, 122-23 (viewing as flaw of Seagate’s reliance on the enhanced damages provision of
copyright law).

*d. at 1370-71.

%7 See Lanks, supra note 63, at 613-15.

98
Id. at 1371.
% 1d. (“a patentee must show by clear and convincing evidence that the infringer acted despite an objectively

high likelihood that its actions constituted infringement of a valid patent™).
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?@ﬁ%fﬁ%ﬁiiim%omﬁfiﬁ’uwc%iﬁzﬁwawﬁé%?¥—
PEEL2 BBLRIEEZ $ - pFE2 A mapls o 1O

Bots » CAFC #ul3p »seA A% d 1 2 27 ¥ 4445 24 (23 2.4
BEREAY) Al ER A R A P RF RS ARA B - P EEATRARE R &
B2y EP2 L FLAARY AR OLREERTRARS DE F #F (proper
scope of discovery) - @ if § cic R BfEE AT E RS- BT L LR T M OoEY
MO 2 R RS RAS ol § E o 1

4ot 273t > CAFC 41 * Seagate iz i %+ 4 & 7 Underwater % #7 f 20 L3
G ;1B £ & Seagate F e det E AL JIEATR - E 0T 2 &R B2
S EESE ST AT TR ERRS I I SRR} ¥ R
TR piE L ) RRREL L TR &S R ED P RS RS SRR P
SRIET A Lo S IE

10014, (“the patentee must also demonstrate that this objectively-defined risk ... was either known or so obvious
that it should have been known to the accused infringer”).

101 5ee James Juo, A Matter of Opinion — A Competent Patent Opinion Can Provide an Effective Defense against
a Charge of Willful Infringement, 32-AUG L.A. Law. 36, 38 (noting that an opinion of counsel should only be
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1% 1d. at 50-51.
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1291d. at 1098-101.

28



Bt A T A B o A PR N R C e L AT s
AR E A TSR E AR BRET o R AM IR F A P BB .
++ Voda v. Cordis Corp.*®— % # - 3tp = 2 paynfe? 22 B Aavid AR EET
AL AL EREET > T RARES UM vt e AT 3 Bk o o
3an¢pﬁ%%%wfué%*?¢:7k@y#’% %7 3 % %3 (design around)
LRI ik LA R g N XIS A L ke, B2 R
BFBipr? e BPE2FFR» T8 R FEATRI LG Al REARTE * A
fp%]?ﬁ];i}"“.& i 8L xvpra'}%r EAE A mf‘]‘m/z?i’-@”{%]‘p%@#‘Fiqu\‘ﬂ’fg 131"
THHEE o AAR RGP 2 F‘é’;rﬂp%@iﬁ’rﬁu—@vpﬁm’%q/—r P AR A Rd TR A
hps % Bdpon R AT0 Seagate T BRIE LR R T AP A & R L IEH R
iﬁ%ﬁéi%é%‘rg 7 = %2 (new trial) ; CAFC 457 - fd #1374 371 3 B4y
T2 dp o B EE T F R i E i (05 ¥ 10 e PR R) L B
Jw,_;Pﬁﬁa%mﬁﬂT’x10&&J%%%ﬁ%rﬁ%%§J&W
("harmless error”) kg #lte % Mg w2 453F > "W E g )RR F LT LT %
BB A ) FF A AP - RN R e B R T
(harmless) enss3f - 105 § 22 ham T K > 2l g% ot - BEATE Y
RN PR L T L A L L h Lt S
LR o d A G E I A LR RRITDERELEE BEE

ZHEAEE T 3 s iF 0 & CAFC 3 At - 45373
‘;;;]z -&;]ﬁ]#ﬂ—rd\fhﬁ.v,,ﬁi"mi-s-ﬂ&%’;b‘?“%l‘?o x
T ﬁ@% s Fp AR TR e K %18
F R PRATE %E»éfi&%i’% V1R F B VLA g B R ek o ;;c,ij
1 i’fﬁ%$%¢%#—ﬁﬁ%€*ﬁmﬂﬁ*ﬁﬂk»%“°3

\

W~

—,‘\ el

\|\_

w4

o
Fw T

1‘;

#ﬁ—r“‘iﬂ S E W S
& a CAFC z
% | > HoArdrmd g

2

%

'J

t»—

3
£
E_vf.%

Ay

~

/24; E)/x':l-j;-’é/(
T jﬂ-r"tb'is
133

o ﬂ‘*

—
am

£ g Minks v. Polaris Industries™!~-%& 7 - ¢4 it Voda %4p ke » ¢ @ B2 g

BB fenp: R B R e T LR R IAERL ‘Héﬂﬁ%pepuuﬁiiwv
woom PEREAL T ARG 2 EHEF B RN ER S KA A% 8 Voda & 7
oo ftt o d A% GBS 11 b prE e 1Y 0t CAFC 3 RikE: F B4 7 2
BiEpE s d bt de Voda ¢ % 10 i PRz pez TR T 4R RE oA FgR T
ﬁﬁﬂmg%ﬁJﬁﬁﬁwmﬂmﬂ’ﬁ%P%Aﬁﬁmnﬁﬁﬁéannﬁﬁﬁ
P (plain) siil) 4 FERELR %‘rﬁé? (substantial rights) ; ™ % iv) %4
HEREREP AR 2T v & 2 REE (faimess, integrity, or public
reputation of judicial proceedings) o *°# CAFC g s B ]_ﬁ];}ﬂ—r §onrg g iR
FAREF TPREEE | ORAE - FL R R D ERNNAS 3BT PR AERTE N
¢ 82k CAFC #1452 d 374 %sb)j* Pt % dii) 2 iv) B P TPy 0 M
’*ﬁ%F%A%%“%wlm % > 2 CAFC g £ # 35 Wi b 3 4 if ¥
PRERRE O TIENEP AR TR X FREE B8 kE > CAFC ;}F, 2 G ER
5 % (deliberate copying) %ﬁ HHFEFE s AT F T3 BES A% P

‘“1

-ﬁﬂg :\

F_

130 \/oda v. Cordis Corp., 536 F.3d 1311 (Fed. Cir. 2008).

131 \/oda v. Cordis Corp., 506 F.Supp.2d 868, 877-79 (W.D. Okla. 2007).
132 See Voda, 536 F.3d at 1327-28.
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131d. at 1380-81.

37 Minks v. Polaris Industries, 2007 WL 788418 (M.D. Fla. 2007).

138 See Minks, 546 F.3d at 1381.

39 DePuy Spine, Inc. v. Medtronic Sofamor Danek, Inc., 567 F.3d 1314 (Fed. Cir. 2009).

10d. at 1336.

141 |d

1214, at 1337.

143 See, e.g., Innogenetics, 578 F.Supp.2d at 1098-99.

144 gee Justin McCarthy, In re Seagate: One Step Closer to a Rational Doctrine, 10 Minn. J.L. Sci. & Tech. 355,
378-79 (identifying copying, closeness of the case, as well as defendant’s size and financial condition as factors
to consider in determining willfulness after Seagate). See also Danny Prati, In re Seagate Technology LLC: A
Clean Slate for Willfulness, 23 Berkeley Tech. L.J. 47, 66-71 (elaborating the implication of each of the nine
Read factors on the two steps of the new Seagate willfulness standard).
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145 see Crockett, supra note 8, at 1079 (suggesting that after Seagate, even advice from designers, engineers,
business personnel may serve as a defense of willful infringement). See also Christopher C. Bolten, In re
Seagate Tech., L.L.C.: Is the Objective Recklessness Standard a Practical Change? 49 Jurimetrics J. 73, 88.
146 See Peter E. Heuser et al., If You’re Going to Do It, Do It Right, 69-APR Or. St. B. Bull. 38, 39.

YT TGIP v. AT&T Corp., 527 F.Supp.2d 561 (E.D. Tex. 2007).
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165 See also B.D. Daniel, The Right of Trial by Jury in Patent Infringement Cases, 28 Rev. Litig. 735, 785-86
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166 see also Sullivan, supra note 108 (taking the extreme view of creating an Article | Tribunal to take patent
cases away from layperson jury).
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