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The Optimization of Management by Government administration
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Student : kuang-Hua chou Advisor : Dr. Wen-Chen Jau
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College of Engineering
National Chiao Tung University

ABSTRACT

For a public construction project of huge scale—which 1s
highly sensitive to natural, political, and social
environments—it is common that entitlement to an extension of
time be taken .However, this often leads to harsh and
complicated consequences. First and foremost, the contractor
would ask for an extra amount of management cost for
prolongation, which i1s fairly high. The extra expenses will
pose a great challenge tothe administrations (official owners)
in schedule planning and the managéement of budget. Finally and
most importantly, would then face the questioning or
impeachment of higher aathorities; it will be much a harsh task
for the official owner to reply witha theoretically systematic
and logical explanation.

International consensus diverges on the issue of allocation
of risks due to prolongation. Practically, domestic
contractors prefer arbitration in terms of an ecological view
and principle of balance; this may be considered by some of
contractors as niche, however, with an 1llegal attempt to gain
profit. In light of a public construction administration,
jurisdiction is preferable, stressing on the rule of
evidence . As the number of claims and the amount of compensation
increase each year, official owners seek to invoke more
exclusion clauses to counteract. But after including

“Compelling Arbitration Clause” in Government Procurement
Act , in 2007, official owners are not allowed to refuse
arbitration . And on the other hand , the court will only focus
on the arbitration procedure, not its substance. This issue,



therefore, has not yet been settled as the official owners
intend to.

Most common disputes involving delay in schedule appearing
1n situation where neither party member could be imputed the
cause. Official owners seek to transfer those risks by means
of contract clauses; whereas contractors attempt to evade risk
or to run after margin viaaccommodation or arbitration. Thus,
adopting an economy approach to risk would be reasonable and
practical. The theory of risk allocation in law economy
provides theoretical guiding principles in this matter; taking
by risk-neutral officer owners in term of clear compensation
clause could lead to a win-win situation.

But taking all consequences of neither-responsible delay by
owner would turn out unfair. Firstly, and the contractor is
aware of that, the contractor has a general duty to mitigate
the effect on i1ts works of risk events. In addition, mostly,
il1-management is usually.the'main cause of delay. It s
unreasonable that owner.wouldstake all financial consequences
of delay, also is not helpful to promote the ability of
contractor on mitigation of delay and lose.

This research will allocate the characters of construction
delay claim cases at first. Thistessay seeks to find out a
feasible and equitable compensation mechanism of solution.
Firstly, related literature is presented to study common
characteristics and intension of issue of this kind. Case
studies of international construction standard contracts and
their risk allocation in theory and practice will also be
discussed to come up with principles of compensation with
maximum public benefit. Next base on the core principals
relating to delay and compensation, in terms of schedule
planning and control of “Program Evaluation and Review
Technique” to take account of reasonable compensation range
and, in addition, by incorporating existing practice and
international compensation formulas, and practical experience,
to render a specific formula.

Finally, show an actual case to test and verify its outcome
and feasibility. By working out the amount of compensation
according to the findings, and comparing 1t with other formulas,

\Y



this research will prove its modesty, persuasiveness, and
feasibility. Thus, this systematic contract terms and mode of
compensation should serve as a source of consultation for
public construction administrations in dealing with
delay-related construction disputes and the optimization
management concerning that issue.

Ket words : Compelling Arbitration Clause, Exclusion Clause ,
The Theroy of Risk Allocation in Law Economy.
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