NSC93-2414-H-009-001-
93 08 01 94

94

07

31

10

29




-~ 7 ﬁ@;}%g
(-) #%7 <42
LPA@TRATRAERL AT P ER D LM F LS T
o R AL AR REE R FEERAMEL S FRALES LT
SRHEETRBERE G ARAEE FH ERYE D F ARG L p
?ﬁﬁéﬁw@ fA T RZBFEEJE SRR - g T AR
R B s g o
PR S PR R S g R E S M R TR 2 F o)
*F LB ITE R SEEY Y ¥ 200l L E TSR %Jf_ﬁ_iﬁ’iﬁ@
FORBEZIEL > P e JRIT R N4 00 F R R ik
A E R FARIM R © 8D L RR L R R
¥rRIERTRETOAR . pEEp P HFE
A2EH B A 90&[‘];}1%_@?5@53»1&% r*’%’”%’ﬁfs??‘%r 4 A
44 5B G2 8k 2§, (NSC 90-2420-H-009-003) 2 4 3+ 4 -
)L% "s"lz’ﬂ’ﬁ'*ﬁ' 47”_%@ F TR E SR )t e A %ﬁ“#:&l\'—‘—"ljé‘%ﬁ5ﬁ_‘;ﬂ\ ;,é&g-
B ’Jlg%‘l"‘;'."f;l’_é‘__ﬁpi‘{zx;ﬂw:
1. Adr b s fEenies 2 2 2N
2. WARTIRAIE A S 418 gL M &
3 B ARAPMIEFIEZENZAPEN T IFL B A2 23R
Mg BT L LSRRG SR F LA BRTREEHE R A
B-JIEAS s E - TEMH AR -
(=) #HFE2HL

In wake of the progress of human civilization, the contribution and significance of
bi ogenetic resources has appeared increasingly prominent. The plant genetic resources,
in particular, have played an essentia role in food production, agriculture
development and medical research. The international society has started to note the
problem regarding unjust and inappropriate distribution of interests and benefits,
which caused by an insufficient regulation over the activities of combining
biotechnology and genetic resources.

In response to the urgency to deal with the issue, the Convention on Biological
Diversity (CBD) was adopted in 1992, stipulating a general framework on governing
access and benefit-sharing of genetic resources with a view to ensuring fairness and
equity. Afterwards, the U.N. Food and Agriculture Organization (FAO), recognizing
the objectives of CBD, also sensed the need to develop the control of plant genetic
resources for food and agriculture as its focal point, especialy taking into account
the interests of farmers. After seven years of negotiations, the FAO Conference
adopted the International Treaty on Plant Genetic Resources for Food and
Agriculture (PGRFA) in November 2001. As of today, there are thirty- three
countries that have ratified it. In the near future, the treaty will come into force after
seven more ratifications occur. The conclusion of the accord indicates that the global
concern toward plant genetic resources has prevailed. As a country that has long
regarded the development of agriculture and farmers’ interests, there appears no
excuse of evading the important issue.

The project is set to be a continuing research of the previous NSC project: “The
Conflicts and Reconciliation between TRIPS and CBD” conducted during
2001-2002, which has laid a basis for the current research.



The project mainly aims to explore the legal status and implications of PGRFA
and examine its subsequent development. The following items will be the focus:
1. The analysis of concept and nature of Farmers’ Rights from legal perspective;
2. The examination of the interaction and relations between plant genetic resource’s
benefit-sharing and intellectual property rights;
3. Theexploration of the compatibility of PGRFA with national law and regulations,
making suggestions for a necessary adjustment.
Keywords: Genetic Resources, Convention on Biologica Diversity Convention,
International Treaty on Plant Genetic Resources for Food and Agriculture,
Farmers’ Rights, Benefit-sharing, Transfer of Technology, Intellectual
Property Rights
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TERATEMARDER  GrGIR RS § D g Rl S SRR
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Biodiversity Decisionof CBD ) ~ &2 - &FRi*t a2 R ¥ F @ Fihen 23k 4 (5

# (Leipzig Globa Plan of Action on Plant Genetic Resources For Food and
Agriculture) 2 ;

DsnE s (FAe ey - BRSEY RS RLAEFBEREY) »a <

http://seed.agron.ntu.edu.tw/publication/seed-treaty.htm> (last visited Sept. 5, 2005) -
2 NGO/CSO FORUM-World Food Summit/five years later- Access to Genetic Resources Paper
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1961 & » B FM e f @ B FhIwH§ o

1967 # > B 7% - g dd @ ORE L BT € (international technical
conference on plant genetic resources): — & {4 > (T4 4 B E RS H =0 ;8= =
I sk PR E LS B @ FORRA G AR § R R

FAO % 1973~ 19811996 & 4~ & x By%7 - « 5= ~ S et F B
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1970 & ARy e B R E PSP R BT RDREZE > SERE A FE
= (international gene banks) ~ 1+ F1#= 7 % (botanic gardens) & FAO » J& {% 4p

1980 # * » FAO { A ffteeryn B & WS R4 0 2 $rfe s @ L ¥p
B3 @ FRET 8 FAOHRIR A0 84> o

1995 & FAO h% | ¢ 4% 1 H 1 it F > ¢ 77 575 B M s &2 B £ ol
BERBEPFERY R EHR B RE BB TR o R AL
Rechrfiatma e P33T RL R ¢ (theCommission on Genetic Resources
for Food and Agriculture, CGRFA ) * > 7 % PGRFA 1 3% 4 st = ¥
(governing body ) # e BF chd R € o

(version 4), Sustaining Agricultural Biodiversity and the Free Flow of Genetic Resources for Food and
Agricultural, at 1.
3 PGRFA art. 22 Settlement of Disputes:

“22.1 In the event of a dispute between Contracting Parties concerning the interpretation or
application of this Treaty, the parties concerned shall seek solutions by negotiation.

22.2 If the parties concerned cannot reach agreement by negotiation, they may jointly seek the Good
offices of, or request mediation by, athird party.

22.3 When ratifying, accepting, approving or acceding to this Treaty, or at any time thereafter, a
Contracting Party may declare in writing to the Depositary that for a dispute not resolved in accordance
with Article 22.1 or Article 22.2 above, it accepts one or both of the following means of dispute
settlement as compul sory:

(a) Arbitration in accordance with the procedure laid down in Part 1 of Annex Il to this Treaty;
(b) Submission of the dispute to the International Court of Justice.

22.4 If the parties to the dispute have not, in accordance with Article 22.3 above, accepted the same
or any procedure, the dispute shall be submitted to conciliation in accordance with Part 2 of Annex Il to
this Treaty unless the parties otherwise agree.”

* Gregory Rose, International Law of Sustainable Agriculture in the 21% Century: The International
Treaty on Plant Genetic Resources for Food and Agriculture, 15 GEO. INT’L  ENVTL. L .REV. 583,
587-88 (2003).
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® See generally International Undertaking on Plant Genetic Resources for Food and Agriculture, at
< http://www.fao.org/ag/cgrfa/lU.htm> (last visited Aug. 27, 2005).
6 Supra note 4, at 589 table 1: “THE GLOBAL SYSTEM
Information * Report on State of the World's PGRFA
* World Information and Early Warning System
Global Action * Global Plan of Action
* International Funds and Financing Mechanisms
Agreements * International Undertaking and PGR Treaty
* Code of Conduct for Germplasm Collecting and Transfer
* Genebank Standards and Guidelines
* Code of Conduct on Biotechnology
Cooperation * Crop and Thematic Networks
* Ex Situ Network of Base Collections”
" % IUPGR #if < »availableat < ftp://ext-ftp.fao.org/ag/cgrfaliu/iutextE.pdf > (last visited Aug.

27, 2005) -
8 GRAHAM DUTFIELD, INTELLECTUAL PROPERTY RIGHTS, TRADE AND BIODIVERSITY 102-04 (2000).
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° Rose, supra note 4, at 601-03.
19 |UPGR art. 2.1(a): “plant genetic resources’ means the reproductive or vegetative propagating
material of the following categories of plants:

i. Cultivated varieties (cultivars) in current use and newly developed varieties;

ii. Obsolete cultivars,

iii. Primitive cultivars (land races);

iv. Wild and weed species, near relatives of cultivated varieties; and

v. Special genetic stocks (including elite and current breeders' lines and mutants).”
1 |UPGR art. 5: “It will be the policy of adhering Governments and institutions having PGRFA under
their control to allow access to samples of such resources, and to permit their export, where the
resources have been regquested for the purposes of scientific research, plant breeding or genetic resource
conservation. The samples will be made available free of charge, on the basis of mutual exchange or on
mutually agreed terms.”
12 See supra note 7, Annex | (especialy para. 3, 4).
B 1d. Annex 11,
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